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I. Background

BNY (The Bank of New York)/ZBNY Parent(The Bank of New York Company, Inc.) D524 -2 Th o7z,
20074F|ZMellon Financial Corporation&BNY Parent?3 &L, Jil 15 (Bank of New York Mellon Corp) 7°BNY
Parent DL RUE B & 7&K Mk L 72,

I1. Introduction and Negotiation of STARS
SMEBUAEHERR ($199 million) F| FH D726 2001412, BNYZ /L —713, BNY 4@ U CBarclays (Barclays
Bank, PLC: 2 R ESTARS transaction*&1 778577,

III. The STARS Transaction
A. The STARS Structure

A7 7'1:REIT Holding:-----BNY 2 BNY assets ($6460 million)’% 772 #-REIT Holdings (BNY REIT
Holdings, LLC) CK[E TE AN IZHE L7, REIT Holdingl%$2550 million®BNY liabilitiesz 5| 321777,

A7 72 : InvestCo------BNY|LInvestCo (BNY Investment Holdings (DE), LLC) CKE & A, BKTiE
fJ¥) % 5% 3L L, REIT Holdings73$10409 million?>STARS assetsZ InvestColZ & L C100% AT A #H L7ro7,
STARS assets® PNER I, $6460 million®BNY assets & *$3950 million®REIT share (BNY Real Estate
Holdings, LLC's common stock), InvestColXBNY liabilities% 5| & 521772,

A7 73:DelCo - BNY(¥DelCo (BNY Delaware Funding (DE), LLC) CK[E T3/ S —FF— o7 Hiu,

> KPMG2SBHFEL T,
3 B X fi§HEZE - -residential mortgage loans, commercial mortgage loans and consumer loans (participation
interests) and various asset-backed and agency securities
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TIX =) %L L7, InvestCo73DelColZ$9243 million®STARS assetsZ Hi & L, DelCo’BNY liabilitiesz
51 &%1F . DelCoZ3InvestColZ$65 million?DelCo class 1 shares (DelCoD i) £$6628 milliond>DelCo
class 2 shares (DelCoD 43 it 1099 % DU 2 #E) %34T L7,

AT 7°4:STARS Trust - BNY(Zcommon law trust:L CBNY STARS TrustZfHk L. M i%15 7t Xclass A
~D unitsZ %17 L7, class A unitPR A E I3MEFED BTG D1 %% 155, class D unitbr A & 1315 FED 3Bl AT
595 5$25 million X (1 H LIBOR + 415 basis points) X 0.78 %52\ TELHZ LA TEX D, class B unitfRA H 1%,
class C unitF&I T 72 LR AR T BLATIF99%% | class C unit R I/ T2 L2 %, SZITHDZENTES, class C
unitbR A F LT 7 AV IR T UL R R BTS2 52 T BD Z & TE D, InvestCold, FEASTARS assets
($1200 million)}2 U'DelCo class 2 sharesz #5151, class A units ($6300 million)}z Utclass B units ($1494
million)& 32172, B WIDOZFEE IIBNY R R 3L Th-7-, BNY ParentD7E 412341 T2 The Bank of
New York (DE)2ME Rt BERE FEE L7027, class A unitsfR A E DA NPT FEEE LR DIENTEHILITI>T
Ayl

A7 7°5:NewCo------BNY|INewCo (BNY NewCo Funding (DE), LLC) CK[E T/ —hF— o7 ) 2%
NEL7z, InvestCo73class A units?49% % NewColZ &L, 51 ZH#2212$3089 millionDH & i3 &5 1 o7z,
Z OIS TlnvestColINewCoD 100 % A4 #E Tdh 72743, NewCoFFH 5y D 1%%REIT Holding |2 #i5L 7=,

BNY

100% interest

REIT
Holdings
1% 100% interest
interest
100% DelCo
InvestCo class 1 shares
51% of class A units
class B unit
99%
interest
$1.2B STARS asscis

$6.63B DelCo class 2 shares

/NcwCo 49% of class A units
N

100% DelCo

class 2 shares

$6.7B of STARS assels
($2.5B) BNY lLiabilitics

145 TC at 21

B. The STARS Loan
1. class C unit and class D unit subscription------Barclays?¥M&5 it 5class C unit ($1469 million)&class D
2 ke

unit ($25 million)Z i A L7, HIZZ DI AIZISU VT, Barclaysidclass C unit? 5y Bl & [R5 215 FEICSCHAD 7855
%H1-7=, BNY 3 Barclays blocked accountZ#% & L, class C unit/3Boid 24 #% M % 1@ L CBarclaysdD I A& 7F
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2. Trust class C unit and class D unit forward sale agreements------ /4 E(5 | &L C, InvestCoZ3class C unit
% Barclays7)*5$1498 million (=$1475 million+ 4F4.338%F!] - — {5 FEAT/FSEE BIEH) T20064F11 7 (2 (e
REZIZZ DRI BEA T DB 2 A ST, I —DDFEWELS | L LT, InvestCobiclass D unitz Barclays7>%H$25
million Cclass C unitff A%90 H ANIZHEA T2 B2 A -7,

3. Zero Coupon Swap- -+ InvestColBarclays(Z %} LARE JE A ($1475 million) X (LIBOR + 30 basis point—
spread)z i H SO H5 2 1o 72, spreadidclass C unitFTAHIAR D IR SEEIBUARD oy LS D, £ 0D LY
(2. Barclaysi$20064F-11 A il i 0B a7 —HR 2T 571250  CTlnvestCol 2% L $23 millionZ XA Z &1Z72>
720 ZOIFNT, class C unit/EELT D F CTlnvestCoA3 3T HAD & $1475 millionZ H 2 DL E L <72 D L)1
ATV,

4. Guaranty and Security for InvestCo's Obligations Under the Forward Sale Agreements and Zero
Coupon Swap-----BarclaysEBNY 322001411 A 12fE AT » 7892 #6#5 L . BNY ZInvestCoD S| &
OBy —R AT TR DFe B 2 RAEL 7=, Barclaysi3$1475 million®D 48 7E 5o AR % -5 [E #1310 basis
points?® SFAWEBNYIZ T 52 L7257, InvestCoD FANFRH AR 42T 5728, STARS assetsE W HFHLREL
T, {5 7E13$1432 millionDFiEF% | DelCol$1.166DFEF A HEL 72,

5. Net Effect of the Subscription Agreements, Forward Sale Agreements and Zero Coupon Swap------ 5
gl -Bur—mRor 20y 7 - HEEOREF LT, Barclays?class C unit and class D unit?® Hif5:i%, Barclays?»o
BNY ~?$1500 million X (LIBOR +20 basis points) DFHLLRATEfF~& | ZBHE L7z, BNYIL, Er/—KR 2Ty
7 OLIBOR —spreadDF|F ZAWE L, eS| LB 0y —R AU 7 O E A E 2R L Tz I
T 5, VDO &l olz,

CDS: $1.475B x 10 bps

BNY
‘ - < Spread payment
Interest payment $1.475B x

(LIBOR+ 30 basis points) A

/ Blocked

Account

A unit
distribution

C unit return

-

D unit distribution - $25M x
(LTBOR + 415 basis points) x 0.78

Class 2
distribution

Class 2
reinvestment

140 TC at 24

C. Use of the STARS Loan Proceeds
F<IZfF FEIXInvestCoDclass B unitz$1494 million (Barclays/3class C unit and class D unitiff AFRFIZ S FA-
7=3H0) TEIELT=, InvestColZ$1500 millionZBNY D7 A~ HJEIZTEA LT,



D. Replacement of the U.S. Trustee

TNETEREZ R I ITAVNIEEE Tho7ony, mERBLE EEFREE RO S DThe Bank of New
York Trust and Depositary Company Limited (UK trustee) (BNY parent®D 5& 41241 THH D) Fii- 725 it
LlgoTz,

E. The Stripping Transaction

STARSH& T D—7H>H 1%, stripping transactioniZ A7, & —(Z, BNY{X, REIT Holding, InvestCo 2 UMEit%
1L CDelColZ$402 million% & %, & 12, UK trusteeld, JoASZ fHHE K OFI 12 SEMEL B &z 12, [
AT 4T > custodian | £ L TOBNYI(RREMRFERZBHET D, 25 12, DelCold, T D HE SI7ZE 428402
millionZz VN, [FREDAI T2 HMHEA A T 5, FH U, HLRAZZE L, Barclays?S LA SEME M ORI 152 58
MEDRESR Ry 2 G T 2891275,

Z Dstripping transactionDif 5 15 FEIT, 5 FEALIRGES: & TT A FEME S ORI S fEMEL 2 ASHR L T2, KU,
DelCol3 A5 FEA O H -5 i MEZ 8402 million THE A LTz, 2O, HE S TOEE ST L2 LT3R E T
IZRLHEN THHT, BNY 238402 millionZ [F S FEOHAT MBI IS T,

Barclaysi . 15 7€ 1A D LA S fEHME K UNDel Conf 4 O FI| 152 SEAE I X L REZR R 0 A UG LT,

JeERLBLE L BRERFEH 1T, A BEMETE AN 128402 millionZ SEHIRF OREBIFT L L TR, Lol
KEFBE B S EFRITHREEZHELRNY,

2 H | stripping transaction®DHi5 | FT1F73class C unitPr A7 & (250 BLS 4L, BNY 23spread 73 A5 i L7z,

stripping transaction|Z 2> THNZ HA172$402 million| X5 [E CRERLXF G720 | 20014-12$88 millionD S E Fi
BPER A R A LT,

BNY | Jstripping transactionZ 4R L 72, {5508 B 13, stripped securityZ 72 A1 DB, GEARA PR L THE
R = DPBER LV ZEIT > TN,

F. Management and Control of Trust Assets and DelCo Assets
BREEHE IMEFEE EOEF IOV THERE &2 AL, TOMERAZBNY(CZ R, BNY 2 VEH FHEk%
S TID LT o T, HICBNYIEDelCo& FEIC DWW THE BT 5281278572,

G. Allocation of STARS Risk

1. Trust Class C Target Distributions and Indemnity Payments for Shortfalls------ BNY &Barclaysid, {55
DFTFFOEIENAHGZ DK Z LT, class C unite 51 2K DPNEELL T, InvestCoA3, class C unit 53 AL
FITE AR (1A 113$12 million, HI[#12(3$338 million, £ Do HH]IL$30 million) % FEIDSE OHIEZHLD
L7po TN, ZORIMERAIT, 1FFED3class C unit/y Bl U CHTE A Ha - 72456 O S [EE FERLAE CRFIAME) (2
ELHoT,

2. STARS Termination Rights------BNY &BarclaysiZSTARS transaction® & TIZ DWW THRIEL T
7=, Barclays & NInvestCold, Z41LE 41, class C unitE7=dclass D unitdD e 7 El H &2 RO DHER 2 A L T
7

3. Allocation of U.K. Tax Risk- - ZE[EFRFLV A2 OEL /3 ORI E L LT, FEFRPL Y 72 Barclays D {5 7EIZ B
T OB T T g &2 T ARG BB SNVDIE FEREID 253 % | BNY 2 Barclays|ZfAH 28 &L T
7

IV. U.K. Tax Treatment of STARS

A. Disclosure of STARS to the U.K. Tax Authority
Barclays(Iftth.o> 7" AU 77 R8T EB IO STARS LS [ 2L TV 2, BNY ESTARSD A WAL TV 5200146 H

(2., BarclaysiZHu5 122DV CHEEFRBL Y /TR L QU e, ZEERRBL Y R51320024F6 A OO STARS transaction

DOHEHIZFEE T AEET 77, STARS transaction) 33 [EFBLIN 2047035,

B. U.K. Tax Treatment of the Trust

AAEDEFETEAITRE AT — LU THWOND R =y MEFELL Tl T2, JEESZFEE O K[E
ZREH IO, EAWEE AT — LU COYRUME RIS ENE LEERSREONDID o7, [FFEEFE
MOAELLFTHT R EZFEE OFTGLL TR, SREFTFRIE ABLE4695:128022% OFLAHE DI,
JEEBA IR EZ FEE DEB THVEFE =y MR E DO TII RV, RESZFEH L, FENFERIUE 2=
I MREFEITTBLE T DGO T S E TSR ERE DD,

C. U.K Tax Treatment of Barclays
HEE B, BarclaysiHME it =y MEEEH LU TREFEDDEELILANEZ T HHDESIND, EEEDELDR
FHOA AT, ZO BRI UFTEFIZ- DOV CBarclaysi$30 % O F[E{E ABLAFR-E 5415, Barclaysidclass C
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unit & Relass D unitff A H EL T2 % EE TN 0AT v 7 ST 585 EZ TED &R 72 3, 15 AFLH
BB Y 5%22 % I3 Bl & BLERYE bR 35,

V. STARS Cashflows
A. DelCo Distributions

DelColE#& TRFIZSTARS assetsDFAE & 1rA § 5, DelCold, InvestCo (class 1 shareholder)iZ1% M OMEFE
(class 2 shareholder)lZ99 %% 16 H 43 H. 35,

B. Trust Distributions

fEREIMMEFEE PE K& U'DelCo class 2 distributions/ O T G257, 22% DEERLZIA, V2 E5E1 =y Mk
AHITHBELTE,

f&7EiZclass C unit distributions% Barclays blocked account(Z 4 H 54 L7z, ZD4rBei, HL.G.1.OHTE4AIC
W EIFHL, BarclayslIZ DO BLA B HIT(EFEICHE U AR FIC T T, {5 #tiZclass D unit distributions%
Barclays|Zxt L TT o7z, BarclaysiZZ D73l zfRA L, STARSOHIFIZIV D TST milliontZ#E L7,

%12, STARSBHARIN A #£7°0, {5713, Barclays blocked account?>HD TSI 9288 (=72 LLIEL
IS L72) ZDelColZf8 H AV HAATE,

C. Zero Coupon Swap and Credit Default Swap Payments

InvestCo %7z (X Barclaysi X H zero coupon swap?D AV V& L7, STARSHE T IRFOLIBORIE2.09% THY
2005521 X FE T3 % A2~ 72, ZD[E. Barclaysh>oHDspread® 5 A3 InvestCoHDLIBOR+30bp L0 KX 7)o
7. #%EH T, Barclays/XInvestColZ %} L 20014 C$12 millionZ, 20024 C$51 millionZz$A->7-, SARSHIFH |
zero coupon swapPfloating leglZ k-5 X Barclays| 3% CBNY(2$82.6 millionZ$A->7-, ¥ |Zcredit default
swaplZ -3 HAVE Barclays) HBNY (272 S 4172,

V. Termination of STARS
20064F-1% =1 ZInvestColBarclays 23 ¥ L5 | £zero coupon swapD EI T #4 2 . STARSIZH T3 52812785
TV,

VII. BNY Tax Reporting of STARS

BNY/ESTARS assets?)>H D Fii3 2@ i BLIZ 3 CIEISMEIR TR & U CHE LTz, S EREZERR R
20014F - 20024 TE 31 41$98,607,973 and $100,285,767 ToHo7-,

BNY/Zclass D unit distributions& L TP Barclays~®D AW EEZ DOFI| &L TH> TV /=, zero coupon
swaplZBALBNY 3Ry MR Z L | LIBOR+30bp DI F-1EER (spreadiffi 77 23 zero coupon swap interestifh 7y 2 #
2.5%7) % EiRLT- (Barclays®DInvestColZxf 3 Al S AV V7, BNY DOFER R HIXIERS AL CuNz),

BNY/($20014F+ 20024 CEIZ41$835,100 and $6,753,7200 FHkk - B 5 | # F O¥EprA E8R LT,

VIII. Deficiency Notice
ety (IRS) (TSR (T L, S EBLAEERR RS A1) 7B REBRERE HLg | 2 2R 7732 STARS transaction
B AT K E EANFR TS THD, LD FEERLI,

2.2. FFIFFOH M

STARS transaction(Z DV VTR HIFEE (economic substance) 73 KT TWD o7, JE AL, FRFHY
FHITHHEFRL, STARSIHMETANE &M 1L TH- T, BlglaiFEEb LT ZENEGHEMIC RIS
LD THHEFIELT, #72 Zsubstance over form doctrines (step transaction doctrine & 1¢) & FHEL TV D
AN = Sl ]| Y A Ry e

fiam e U CHHIFT IR ER A0 5. STARSIL, AMEBUAIEROMEZ S INE H THmnb a7z D, —
OGN Z T DR EN TG | BEFE AL D O THY | #RF A FEEIEBRIZ ISV TSTARS transactiontZ-OU Y
THFTT %,

1. Merits of the STARS Transaction Under the Economic Substance Doctrine
A. Overview

BB T IEBL - IS | DAL S DB A 72 L CWA X AR DA Th->Th . FOHE D H
BT BT 0IE, (DRRERERE 2 B IER S 8CS FH G I BAFEL, Q)FBLEMEIRDOB BN 7



57 GRLBLEED 2 Ko TIRAEL M- O TIFRNZEN, EREEND, ¢
two prongs (3T AR) -+ (WG BB a2 RIS F I FEE A A3 57> (objective prong) | (2)F D
G NZSINT HIZHT-VABLLISN O H 238257 (subjective prong) .

B. Scope of the Economic Substance Inquiry

J7 5 1 ZSTARS transactionZintegrated arrangement: L CIH- XD XX ThHoHEFIEL | #i5Idbifurcate <X T
HHLEERT D, BHPNIHEIZFET D,

BB R AL TGN T ANSNORETH DL - E DN —HOEG | D—H Th 7L L T,

C. Economic Substance of the STARS Structure

1. Objective Economic Substance

STARS structureDFI 1T, Bi#s (45 LIS ORE G IR G 20 1D G BINR RIA R D D T2 D) 2 BT
%, H—1Z, STARS structurelZSTRAS assets DU g J1 &I RS E72, TeL ARG EH e —E 27 1 — L4 EH
FBLDT=OITIHOL TV, ©

STARS structurel PN & OBarclays?® F1 CHT G54 < A< HEIL TWZ/Z 1T Th D, DelCoS T E #HAE FEIC
A {§FEIEBarclays blocked accountiZ43BLL | AN EIE HIAFFEICHE Z4L, L TDelColZ AT
Tdb,

T BR Al 8 3 ) S R AN & iR RS2,

stripping transactiont, 35& 2 AL TV D72 THREFHIFIGO S FRAZ BIAZ 372\, A55REIE, FIF-FTHs
DR ZDelColZ —HEHAVVTIEAIL | DelColIBNY 2Dk Sn/= & 4 TE &EL | [FEIXE DT O
THEETRBARZ T D, ZHUIHE ., (3 FERIRESR O PTG L TR Z AL TODICTE T, JuLROE N
DAETLX vy a7 —|ZE LA BBl TR,

STARS assets?) o E T DTG 2R F BIFIIFOAELR 72 FIA A DB EICB W TE EH LR EITEETS
. FHIFTRE LW, BB RIRR L THOMBLE N IS IZS LI TH A LITHE A DR,

2. Subjective Economic Substance
STARS structurelXBarclays7’>5“low cost financing” %%z 11 572 DH D THLHNHHHE B IR HLHEFEITE
T A, FHPFTIEFEE L7V, STARS structurel Xz —12 EBAFR A2 5 B—2(Tlow cost TIE7RL Y,

a. The STARS Structure Lacked a Reasonable Relationship to Petitioner's Claimed Business Purpose.

Barclays? 3R L CU /=class C unit& Ulclass D unitidZ 2 — 2 O THL EFEITERT 503, FHPTXFE
BLZW,

BNYDEBIL, (5 FEEHERILRICH RS TV 2, BarclaysiZ$2250 million DR FE 53 & Ff > TN =D THY
150% DPRFETHY | 18 H IIRFEIT10%FEE THD (PR 1T D) b WRITRFE TH -7,

STARS structure(Z 31} Sspecial-purpose entitiesiIproject financingZH¥FES T 572D DL DO THHEFEILE
A0, FHIPFTIEREE L2\, special-purpose entitiesiE, UAZ FEL ) D726 K OMEF RO IEX Fraiin 3772
DIZHNWBILD L (EHESHIEE 1TV VD) , special-purpose entitiesid, 1% . EE AL, Frga/EAHTE
PEDOHERDTZDIZE DI E WD, ELT, EOLIEENOLAT HF vy a2 B L FITIRFE REER D &H T
IZLTWD,

L2NUSTARSIZIZZD LT RFE 2 L, STARSIZF31T Hspecial-purpose entitiesl XU A2 FREL 57 D728 1 ZHERE
LTU2uy,

PRI 1T AT, STARSIZZE ARSI BRI THY | [FDr— 2 biffiis T 5D AIEETHY | special-
purpose entities?> 4 HHH DVAIBIZDOT-OITHEREL THELT | IHFHROIERFREL TS T2 EITHHEREL T
720 (ARG D ZAZAIF RO IS TR KL TVD) , BT [FE T 2,

Barclays/ZSTARS structure” 7 Cr— 2 Z 2L TV =D 7275 B “commercially linked” T D &AL EET

4 140 TC at 31, Frank Lyon Co. v. United States, 435 U.S. 561, 583-584.

5 140 TC at 32, Gerdau Macsteel, Inc. v. Commissioner, 139 T.C. at 168, etc.

140 TC at 35, note 9-+---- We have previously held that foreign taxes are economic costs for purposes of the
economic substance doctrine. See Compagq Computer Corp. v. Commissioner, 113 T.C. 214 (1999), rev'd, 277 F.3d
778, 785 (5th Cir. 2001). We are mindful that the Courts of Appeals for the Fifth and Eighth Circuits have
subsequently held that foreign taxes should not be taken into account in evaluating pre-tax effects for purposes of
the economic substance analysis. See IES Indus., Inc. v. United States, 253 F.3d 350 (8th Cir. 2001); [**33]
Compag Computer Corp. v. Commissioner, 277 F.3d 778, 785 (5th Cir. 2001), rev'g 113 T.C. 214 (1999).
Nevertheless, the Supreme Court and the Court of Appeals for the Second Circuit have yet to consider the issue,
and we are not bound by Fifth and Eighth Circuit precedent here.



DH, HHFTEFEIE L2,

b. The STARS Financing Was Not Low Cost.
AR I AR TH o720 HON T, #REIX, spreadl FIEHR T RETHLLERT D,

i. The Spread Was Not a Component of Interest.

spread| 3R E 1| tax effect T THIF ORERL BT TIIRWNEM ST TR T D, EHIFTIERE T2,

FF-EFRF 510D ---LIBOR plus 30 basis points less the spread, % L TspreadiF {5 5L A FLIA A D F[E Fi4A
OBEMIEEL TOREEFE TH -T2,

PRI 12X, Barclays S BNY DO F - U CTELDIN AR 1T, Barclays D& B AR AN 25 FL
IABHT2, LR FHRITn— DIRE DI T Thol, EY 512, m—r DOffi#&IESTARS
transaction®Y A2 % [ WL T/ L, 85 OERTTHS BT BEL TU e,

SO EAREE ES TR OF] TR 1T LnET 5,

B DY EAUE E X, KE - FEERE R A NOTF72b D703 [spread | EFF XN ARRF HIELE THD, L),
Z L CHEBIFEO SME B LIZIZSTARSIIBNY ILfE i A B 7o H L X 720,

spreadiBarclays £72 [ ZBNY O K [F « F[EFLFLEER O EFE DN TWRWDTE) btax effect’2 & Tidzeuy, &
JREIZFERT D, (BREVEEHIREAT — AL AONRWZ S I o THEE OB IR T EHD TREh
BNY /JspreadZ A7 TE 2L, BarclaysDspread SKIAWFEHS IIBNY O K [E TOFBLIAR N EH BIEHT BT
RN S,

HCHFTIZFE L2V, B EFH R ORRBLY AZBL 57 JT1EDS, spreadidtax effect TIE7RV Y, EWVWOFERAEIHLDT
13720, spread DAMAELE, K[ - SEEBLZ L R DOEE Th o7z,

spreadlTP— DA N THIZHLTHDO THY , FREFIBLEZ R TND, spreadid ™ 5578 OFLBL AR
WIZHBIL T, SO R BIIEST — 2 OUAZE L TR LT, Fil F O E R TITAR0,

spreadiTtax effect Td ¥, STARS structureZ)»H 4 UDSMEBERPESR DM E A RS E 234 E ThoT-, Bidesr
KT 2 OIEFRBL H DA 2EZ IR T2, SITVR RN DTHD,

ii. The Loan Was Not Low Cost.

spreadZe L ClIE—223low cost” Th o7z &N 2 7o el 51X FE8ET5, spreadZaL7abr— 2 OF| 1313
LIBOR20bp THY T IEEZ#E 2 TRV, Lb Y —E 27 4 — A ERAEE VIR AREBNYICH 725
LT\, DFEYBNY(E 1745 TSTARSIVEAAND @G 252 (T BT T THLHNE  AfFDOr— 75 low
cost” Tho7= LTV 2720,

D. Economic Substance of the Integrated STARS Arrangement

Eiﬁﬂfﬁﬁ% S ﬁ. *l%ﬁé‘lﬁﬁl&ﬁ%%&;moo million& HFEH 5,

ZHUTRRY THD, H—IZ, STARS assets? HAET D2 BLG | BIIAR (S5 O TIRBRW, [FFEMEENHD
3?*\7//17C’~6iSTARS transaction(Z &> THY X 7250 TlERWIBHTH S,

5 I, BEHLRAERIN A 21— NS LG L BB AT Ty, ZAHERD Th D, R EE S E e
oTb %E&%l HIAMNSDF vy 2 T7a—DRhNEFEIND,

STARS transaction =R DHIFLS | BTN 51E$1500 million loan at LIBOR+20bp T 5, B— IS ICHEE LT
ZEMBDOFTFFIISTARS transaction?)>HA T 2F vt 270 —TlER BIIG LB 2D RETHD,

55 =12, spreadx P — 2 DAANBEL TEETHZELENFRV THD,

T BT, R E L DB 5 ATFT4+E, (1) the non-incremental income from the STARS assets (2) the
projected yield from the loan proceeds (3) the spread as pre-tax income(ZJL> Cit> THRINLH D> TWD, Zilh
ZRWTESO T —2 (LIBOR+20bp) THD,

E. Congressional Intent
STARSD JH 724 E B AR A i (X T B L QSR I X IR 503, BRI R LAV,
SMEIBUARERR O H A3 ZEHARB PRI LD SR IR B TR IR O P TH D,

I1. Deductibility of STARS-Related Expenses
STARSITREFHIFZE 2 KD T, 5| # ] e OSEEBUAADEEERZ RO 72 O iR IZEHITIE
EEAE

III Forelgn Source Income Adjustment
B EED D OFTE T I K 55023 53T D “resourcing” B E I KV ESMF IR TS L 725, LRSI EET D
75\ FHIFTIERIE LR,



sham transactions F7- |87 HO F2E & K <HLF | % K [E R B E M OSSN ERERR L 720,

IV. Conclusion

AR HEEH],

2.3. T.C. Memo 2013-225 (September 23, 2013)IZ&4ET1E

AR I, BRI FEE % K <STARS transaction& BIFR7e VN LHECHIFTIZHIBIL T2 T, BNYDS
Barclays\ZfA > 72l D FEFRIZ AT RE/R I THHEFIREL . ZO R FHERRA B O BT,

I51Z, spreadl T E OFEBLITEHC R AZNAR N, EOERLBOL,

24. FDt.
140 TC 150 £ 7= %5 m (STARS structure 235 B FEE 2 K DT, AMEBVEEIZESRITFRD 720 ) ITBIL | iU
X EFRLTOBERELN TS, T

3. ZTOtoEH

3.1. Salem Financial Inc. v. US, 112 Fed. CI. 543 (September 20, 2013)8

(1) STARSHA 13 AR H 1Y S & R & -+ Frtto— 13— IR EL THRDXZ)> (integration approah: ;L &
181 Bl 2 12 D _E DD T (bifurcation approach : #%2518) . Bank of New York Mellon =S54 [R5 | Zbifurcated
L->-D, STARS Trust/dsham structure: L THFES41L5HXZ L L (economic substance!Z L Thsubstance-over-
form{ZLC) CRERIR T2 K EH- ﬁ.*ﬁ?%@%ﬁ%%t%ﬂ‘%%’@%of$¥ HEIDRRITH), 72, STARS
Loan|3F 4% A Z 372D TREF ISR E 2 RV TWDHELTE

(2) negligence accuracy-related penalty (I.R.C. § 6662(b)(1)) & substantial understatement accuracy-related
penalty (IRC § 6662(b)(2))3# &5,

3.2. Santander Holdings USA, Inc. & Subsidiaries v. US, 977 F. Supp. 2d 46 (October 17, 2013)'°
STARSHA [1Z 35V TBarclays?>5 kK [E 15 A Sovereign (Santander Holdings| 2244 ) (23 Habo i izb DI, #27%
B SEEEPRIZ I T B8 | RTF IS FUAD B EIZB W T L TEBEINLHEDJFE FIREABA L,

3.3. Wells Fargo & Co. v. US, 2014 U.S. Dist. LEXIS 99111 (July 21, 2014)™

Barclays73Wells FargolZ 3 FA9BxEV DA RO D273 | 5 [EIE FEIC L2 5 E P f58i 4 Wells Fargos 32 E i
WCAEHEERNWIINTT D720 0D THSD, LR ERIEF R, IR AL B was pre-tax | & FiE, FHIFTIX
IES Industries, Inc. v. Commissioner, 253 F.3d 350 (8 Cir. 2001)(Z811 5., BFMFZEEEOFLS] FJU*'JET
M BTl 2 35V VTl foreign taxes should not be considered as a cost in the calculation of the economic substance
(profit expectations) of the transaction] (FMEFIEHAZE FHEL THY U RLTIIWNT R EDE X FiZg HL, i
E R FEEZRD I,

BT THDHEIZEME B ITRF R RE T AN 72T 2T OO LITBRBZ2 0, #7475 1XSTARS
transaction(Z 33\ N CHME T R H L & TV (IR ENN Y FH [ TSH B TNDTET) EEEL, Z0

72014 WTD 117-29 U.S. Economic Substance Doctrine Shouldn’t Apply to FTCs, Bank Says. (Bank of New
York Mellon Corp. et al. v. Commissioner) (Nos. 14-704, 14-1394) (United States Court of Appeals for the
Second Circuit) (June 12, 2014)

Amy S. Elliott, Practitioners Criticize Dicta Condemning Use of FTCs for U.S. Tax Avoidance, 2013 WTD 68-3
R EMHERE D FH R DB RAFIT LT,
8 Cf. Amy S. Elliott, ABA Meeting: Justice Official Touts U.S. Government Win in BB&T TAX Shelter Case,
2013 WTD 184-1
? Bank of New York MellonS-/F:4FEAT CHIHL TW223, Hi ZE’kaii\/x/“C RS I LV VT2 L Cund,
10 F7=partial summary judgment® B 72 O CHBIEROFRE OFERRIZH T2y, Cf. 2013 WTD 202-25
Payment Received in STARS Transaction is Includable in Pretax Income; U.S. Court Holding Favors Taxpayer
" F7-partial summary judgment® BEJE72 D THMEROFEA D fEFmILH T2\, Cf. 2014 WTD 142-27 U.S.
Court Decides Issues Regarding Wells Fargo STARS Transaction
12 Salem Financial - C% [Bx | 23T %73, Bank of New York MellonZ-{4:(23317 % ['spread | {ZFH 4,
BORERERIT, FORRGRIICH F R L TOD0 BBLSARIR Y, BUNZ K- TonbaIZenaE
ZRL TV, EEHIFTRE Z TOLDMNITEN TR,



10

ZEIZOWTHEAHFT OHIBHI RSV TRWIINT R 2523, JRAE D, [the STARS transaction was motivated by
an economic purpose outside of tax considerations | (FLFELLASF DR R H B DB 772 4> Bbusiness purposen)’
B%) EDFERRIZOUT, FH HIERLO T THRETSIN TV D, BLaRITFIED RIAZ DB L7 HEZE B 05
DHNDHEB ZDDONPEFITHAID, IR TITR, 7 AV OE FELE REFEFUIIRT 2D LT 5L
Wells Fargo® & [Xli X, loutside of tax considerations | (FLELLAZ D) Bt 1T 2 220 EHENT E8RT 5,
HHFTIE, RSO FREGE L,

IRC 2695 (15 N XL D450 E7-5 H fmain purpose’’, 4R A  BLAEZEFRZ DM OIERRD 207251,
FOUT MBS IFERO 720N D3R FH S 3D DM Ty AH0326955 D3 F#a I & 72 A1 28 ml REME:
IXHDHOO, ML, AHEEGZ31T DentitiesD X AL A 1595 Z L2 > TWells Fargo2 3 K [E BLE #4584
B{ENTHHEL, ZORDEZIFTE THHELT-, UL EM N F 5T 5L IZSTARS transactionz)isham
transaction CHH72HIE, SMBFEERITERO HAVIRUNDS | AT Dentities?D 3L D8 15 K EIBLES (8 4% 2 2 7
HLTWD DT TIERWD TR EH2695 1T S u

Motion that Bx is treated as pretax income is GRANTED.

Motion that the STARS transaction has a business purpose is DENIED.

Motion that Code § 269 does not apply to this case is GRANTED.

Motion that there was a reasonable basis for its reporting of the STARS transaction is GRANTED. !’

3.4. STARSTEHLZWLABELTRAINTLESID

American International Group, Inc. v. US, 2013 U.S. Dist. LEXIS 45871 (S.D. NY March 29, 2013)

6 DDEMHED LRI BN LD BHERZ AL S T2 F LRI DN T, RFHIFEEZ K ET DRI, (i)
WKL T EFFT 528278 5--2014 WTD 53-30 U.S. Federal Appeals Court Grants AIG Interlocutory Appeal
in Foreign Tax Credit Case, March 17, 2014+ - E3ES VTN D, FUAEOFERFEEEWVIEBRTIEZ2, )

it TUK Windfall Tax?D 7 AU Z351) 28 M BRI AR ML OO S BLREER 20D < DRI LR ) FLBLOFTE
75975-96-123 E(2013.1) THAST L 7=Pritired 1 LLC v. U.S., 816 F.Supp. 2d 693 (S.D. Iowa, September 30, 2011);
PepsiCo Puerto Rico Inc. et al. v. Commissioner, T.C. Memo. 2012-269 (September 20, 2012)%,, STARS Tl&72\ >
B3, STARSHFHI LN R THEN S TS,

Foreign Tax Credit (FTC) Generator(Z- DWW TIEEFBAEE ATV RFEMR - G ZFH LT AT — L2205
AR DR RE | FLBLAITE755 5242 H(2012.9),, il I F i T AL E BUARPERR 28110 1975 | 22 S b S 7o
#) 32 i I (Economic Substance Doctrine) THgRIEd % by Roberto P. Vasconcellos & H. David Rosenbloom |
FBAFZET743 75196 H (2011.9)5 22 R

FTC GeneratoriZ-2\»Cid, OECD, BEPS Action 2: Neutralise the Effects of Hybrid Mismatch Arrangements
(Recommendations for Domestic Laws) (19 March 2014 - 2 May 2014) (http://www.oecd.org/tax/discussion-
drafts-action-2-hybrid-mismatch-arrangements.htm)?paragraph 66L4 T (20 (1) Collateralised loan repo) Tt
IS TUWDH, OECD, Neutralising the Effects of Hybrid Mismatch Arrangements (16 September 2014)
(http://www.oecd-ilibrary.org/taxation/neutralising-the-effects-of-hybrid-mismatch-

arrangements _9789264218819-en) "CliChapter 200 D/NI (deduction / non-inclusion) 8% (34 E paragraph 55L4
T ®Hybrid transfers) D HC . SMBLZERRTE I E 2 Y THRIIZIT > TR,

STARSIIFTC Generator®®>—-2>Ti%7, D/NUZHMHEEFR ORI 738 5 DIEND EF5 T BRI~ THRY, A
BHFIR MO ZE R ETHDHEESTOD, FOEE O BHH0E LR,

4. BE

S EBAEZBLS | BRI fT R R I B W TR L R A0 FTEE R A0,
FeL RAZEARHREL ETHEZEB AR HA0, shamTIX RN BN 257,

4 (L Z OFEFRILE HIZSTARS transaction | ZF 2 H A2V EDHIEHREOO<HL O TIHAR W, bk _5h
TWD, JEDEEDIZHHIDNCHEHNBSHLLDIRAHEOERITFITONTNDLDT, ZZORIRAZ2E
DAELTWNDONTIEE LD HA, %3k Dsham transactionD FBA I F3E H B ORRE NERE L7 e
WWZITTHAI 0,

15 negligence penalties under Code § 6662(b)(1)73 FHE 72\, H AR TV ECEER M T/, EVHZe?
16 John P. Steines, Jr., The Foreign Tax Credit at Ninety-Five Bionic Centenarian, 66 Tax Law Review 545 (2013)
M558 E [ C. "Foreign Tax Generators" - Foreign Tax Borne by a Counterparty | ® T ®note 77
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4.1. %pl
Compagq v. Commissioner, 113 T.C. 214 (1999); 277 F.3d 778 (5" Cir. 2001)Z& &5 %L+ AT X BiAEIL T A
U736 5 CRIZR DI D> 2

IR ZE R A A« B 1 74E 12 H 19 B BRAES95 1052964 H 18

T AV ) — A HE R 1 841 H 24 H BRAE60K:1 5252 -+ - KB 124E1 H 18 H I XD, FAE k-
DVERRERRIC LA TR R (T4 LD A HEEZTIE LT D& TN 72N 1T A XFEA SIS T AU T
DG BB VEFL ST E N OHLE ORICE HIAETLL BT T-72 59,

Y7 — A AR 26453 A 18 H E23(177)228 5 B HI 26411 A 5 H E26(F722) 157 5+ A
Tk PR AL O F &) BUF2 KL @RS AL O AR IE T D5/ — R @E WO T2V EDE RS H
HEZA, ICDFFAF « BURUHIPH] Fpk 26453 A 18 H S-23(1T77)698 75 DL X E/2 ThDH (LW 2 ),

H ARIBME {4 « BRI SEAR26455 A 9 H SE23(1T0)407 5+ 8 LA B XA 2ED L 7= Eadn i, ik
MEL (arm’s length) > BV TUND) LN R ZRWBRD | GRBEY JRIZE > TN—RLD3 W, JRIRIBUDGRBLE]
WEDT-DOIZFLE FOEERERE OTERL FTREMEATE ] (2) (Bl LW ETE R A AL DIRFEEWVIIETERICE
B T HZEZONWTUEE, IS OB L > CRBLBIR A A 2 DB OGO HIZE8EA KK H D,

42. BUE®R
BB LR (BT AR) 2 B AR CTAariE b &) 2 24

FLBLEIEE — A DO RIREL LT TR SME R AREER B T D BORGR IR SR 2 2 <& 2 2o T AU —[H

17 William A. Klein and Kirk J. Stark, Compaq v. Commissioner — Where is the Tax Arbitrage?, 25 Tax Notes
International 1353 (2002); Daniel N. Shaviro and David A. Weisbach, The Fifth Circuit Gets It Wrong in Compaq
v. Commissioner, 26 Tax Notes International 191 (2002)

' S A B IR RS 725184 H
O WMHEBOEBEILTAOVAFTA TG TIERW, EVOEEHEL TOD D, KIREEHIROE# R THD
D, MBEFOEBENT OV AFTAMERRICHLZ AR THRE EOFHIFTIC LA EE L THEAIFT I
ABNTT 4V AP A HERUSHIZ S 7272 W W 2 1 13 5,
20 DTG T OMBUENFEF DS R ChoY &I, KEBEBLWHOHBUBMEORIHITRO DAL TLNS N
ELWHIEI DL D TIXZRNI LB TN (il - B R AL 145975°84-89 H2014.9) . KIFELWHFBIUS
PEDOFIRIZKI L TR DL ATHY (Gt T FEFAELENGER PRI Jv— T 2P A v — G
LA BIEE TG J414 B LT A2, 2014) . 7 AL/ 8RB LWV PR DO E N EIBERITRTL
—MVZE<SERET DI EICHE I TS 5720 (I R A 3B 0 Bilae SR K P RS | 2002, I
B TEAGRBUCB T AHBUB MEOBFFE IRk S, 2011) . KABEEWHFFUEME ORI H O R IEIZ OV TIEY
B ARG E D,
TR | BB L HR20144E7 A 5 18 LA T, 29 H T A FE =,
2 P\REZ B RBNAED HLTZE DIV THUT I 3 JE<SGR L TV D EZ A, Zividbusiness purpose
doctrinel LT 2B L ThH LB NDH | RIZEG i A3arm’s length) > HA L TNDED FiR - SEFEIT AL
L7 o720, BRI RNZLEZLHFEELRNEVD ZEIT72D | business purpose DA (2R (/2D &
NTH B b, fMifie - EHHBIFE33%34527-33 H(2014.12.1),
2 ESETe HEFEFHRSHIT OV T B TE - KRBT - SLH IR - YRR SR T 7 0 AR — & — s | 5L
D7rrTA4T J9OSHLLT, 110H (£ 2], 2014)
2 FEA A TR R ERE O B [ & 07 AN I BLEA543 53 E(2000), FAAEA T 7L ) — ik 55—
3 B AL BRI S | — TR R 5w #5408 4R 5L w4 1(2008)
http://www.nta.go.jp/ntc/kenkyu/ronsou/40kinen/04/mokuji.htm . [l AR TR E OB L Vel 55/ FHES 1k 47
BTN T 62 BIFL AT T8RS 5082010 Bl S O & E BRAR AL M 138 B (B ASFLBIAF 78
£:.2010)
2 PREH BTS2 7595°96-123 E(2013.1) THRAST L7=Shaviro#d% —# D% L. & U'Daniel N. Shaviro, FIXING
U.S. INTERNATIONAL TAXATION (Oxford University Press, 2014)------ B4 5|Z, FMERIABZERRTI XA H (7 A
U77) AEZEDFNETORMBURIES 11518729 DT, K<pWEWHIE 2 J7, AR H HR LD S5 7e 4 R RO
BN =MA T AV F)—[F THE R H_XETITRV,

[ BRALRLBOR (2381 D H L FH S D 38 A2 DUy CTldDavid Weisbach, The Use of Neutralities in International
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TEARH P STEAE 2 HRETIIRNWET 58 STARSE S | TOREIZFUIN O KBRS 72 DTE . T A
VI CHMNBAERR DB FBSNDRENENVI RN T K O ik TR D b E 2 XKW, Enorz ki
A YYIN

Tax Policy http://ssrn.com/abstract=2482624 HI#EEE72 HL 5 %7R7,




