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2. OECD BEPS Action 7% (Preventing the Atrtificial Avoidance of PE Status)®

A. Artificial avoidance of PE status through commissionnaire arrangements and similar
strategies’ [A~D DBNZLHT UN T /LD — NGHEIIIFHAT D]

Vot 2 X EFE MY — A O EFERBLUCRI 975 3 BeMED nexus DFE 5L BEPS FiZty 2 UAR 5 =
244-247 H(2013)

* Double Irish & Dutch Sandwich (Z33(F 27 A /LT RO X7 & eG54 HE B RO AR T2,
3 production [Z¥ar A — v F /L EE - L ETHCHIBEFD 60 45 5 H 13 B¥)¥ 577 5 79 HORE AR
S TREIZR T DD T sales activity 5t 5 Tp business L7203, place of business (., RFIZ i ~D%
AIBED RO TET=( WT%ZF%DE’JE#F%@HEiﬁ%“f.ﬂ(%jt‘g 1993)D ik 2 im ORI TN &
ES70%) , LML, place of demand EXFiE T 5555013, TGO FAEITEEMETIIZRW, THHE~DS A LW EK

%*Eiéﬁﬁ‘ L7>L production % selling &5 éf)éi?iﬁﬁﬁ 1X72AH 2

* place of consumption 72&, JRITENRRLILL 7D,
3 http://www.oecd.org/ctp/treaties/action-7-pe-status-public-discussion-draft.pdf
6 “tectonic shift in international tax” (#1752 %) ? ) by H. David Rosenbloom (2014 WTD 212-1)--- 5% 4 | LI IR
B EEANH S DIX T I o 72Dl EVDET,

“eye -opening” by John L. Harrington([fl)--- 7~ M 5272 L FAT D, ¥ % 537> TWZETLL, &,

B AOE M ((REEA PE BREDLIIZEH Action 7 £ADIHITHMIZ 2 72) 12k Michael Lang JC4E 1%

[not really well developed | ED[EIZF (2015.1.14@ H AR LFEHEREER) , LIV ETIIIR RT3, OECD
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Option A: KRG —ZAKfifG ~DE k- - Add a reference to contracts for the provision of
property or services by the enterprise; replace “conclude contracts” by “engages with specific
persons in a way that results in the conclusion of contracts”; strengthen the requirement of
“independence”

Option B: Z2HKIfH#E — FEE A - Add a reference to contracts for the provision of property or
services by the enterprise; replace “conclude contracts” by “concludes contracts, or negotiates the
material elements of contracts”; strengthen the requirement of “independence”

Option C: K ADLIZBWTARANDFET | ZRIKHRE ~DE#ER---Replace “contracts in the
name of the enterprise” by “contracts which, by virtue of the legal relationship between that
person and the enterprise, are on the account and risk of the enterprise”; replace “conclude
contracts” by “engages with specific persons in a way that results in the conclusion of contracts”;
strengthen the requirement of “independence”

Option D: KADAIZIBWTARANDFHET | HEAIZI - Replace the phrase “contracts in
the name of the enterprise” by “contracts which, by virtue of the legal relationship between that
person and the enterprise, are on the account and risk of the enterprise”; replace “conclude
contracts” by “concludes contracts, or negotiates the material elements of contracts”; strengthen
the requirement of “independence”

B. Artificial avoidance of PE status through the specific activity exemptions?

Option E: (AL L CTHEfFAIMBINY CREHBR 3 CTRIBED HE£D?) --- Amend Art. 5(4) so that all
its subparagraphs are subject to a “preparatory or auxiliary” condition

Option F: T5[JEL |HIFR:--Removing the reference to “delivery” from subparagraphs a) and b)"°
Option G: [ A JHIIBR (7 Ze2iEXTIL) - Delete the exception for purchasing

Option H: & A | TERINLE | HIBR- - Delete the exceptions in subparagraph d)

DRHANAT Y 2= VMR TH DL a L TV,

ARk Action 2&6 (ZBIL GAAR °—fixAUFLBL SR RS R ICIREERI THY | S BUE DRI TEIIT 2D
25 good lawyer T b F % Lang 1T ~7-, A-—AN 7 CITRBLES O H BRI Y IRICFFESN 5% 26
NTWDDNNFILTNBIRN, FAOFIZRTIX, BHA T F OFHFNISBE DR TE NI T RELND
BRI EZT AR D TIEIRNNE RS, BIZITRERN PE L B 2R GRBUT ICAFND) i~ &L
OECD A ZY—5 4% 32 BV ITEDNIVTODN, AARDHAHIFT 2T ADINTTEDN TR,

§ David D. Stewart, 2014 WTD 221-7 BEPS Action 7 Draft Indirectly Addresses Digital Economy Issues
[Thomas M. Zollo % 1X71]; Margaret Burow, 2014 WTD 229-1 Greater Incidence of Digital Economy PE
Unlikely under OECD Proposals [Claudio Cimetta % DfXF7]

Michael Lang D~=—/3— GE N IZHZNDHLELEDRHLNFAUTIEAI LI 72D BV TRu,

FHE L HE D TR B ML E A~ DERA S DRV IRV, Action 7 DBIFRHEIFRIT, 7~ DH T H R
TERYLREIR D TIIIRNDR (AL T A IRG I FH I ZIEB K L7Z2D 2014 WTD 229-1 D5 8ES) | EFATES
DIEND,

9 delivery (3242 TOBYEfRIRIBNN Cld7e< BUER R & 5 TEZD T, L Option E 2575
delivery IXIEIFMARANICHEH FORHBL O S/ LRl E B LUy, LasL Option E T, 2> delivery Z4FS720
5. Option E |1 % 5 > CNDE b7l b,
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Option I: {&EN/3EI~D %} - -Provision that would address the fragmentation of activities for the
purposes of paragraph 4

Option J: I &4H/EL- -+ Variation of the provision that would address the fragmentation of activities for
the purposes of paragraph 4

C. Splitting-up of contracts
Option K: K153 El~D %t (5 45 3 IH) - -Provision to address the splitting-up of contracts

Option L: Z259 45 EI &— BRI BL[E1EE 7758 --No specific rule for the splitting-up of contracts;
relying on the general anti-abuse rule proposed as part of the work on Action 6'!

D. Insurance [{XHL A PE Of & (AL E T 5 &)

Option M: {RFRFFHI (UN &7 /L&) ---Provision that deems a PE to exist with respect to certain
insurance activities

Option N: £RERFER]Z2L ---No specific rule for insurance enterprises; relying on the changes to Art.
5(5) and 5(6)

E. Profit attribution to PEs and interaction with Action Points on Transfer Pricing
3. WITL—ILOELHERE., HY ZT1=F R

TR R (PR AT LBV N E 3 B3R B 0%t 4) DEj L7
[ o FTASTRUR (HUERRE) 1 B - BEME (PE OFARE) [ v BB S O & ]
(ZOEHROBHELL T, RSB TN LVIIIEL N~ ThAIEEZ TD)

O JBETAFFFE -+ -separate accounting (arm’s length) 3D F5AH
[y Zhiz D] 8 :PEI[ v :PE JRJ@FITE] - PE 721 AUTRRBL A2 LICEE S
(Hh—E 2 PEM I BRI AT E 2 BR 32RO THAT/L— b R EITARMBEL 720)

OFEFERE BT AL G, FETFToHEREI NS
[ o B EOEREEIL B :PEI v : alhizd] - PE 2 UTEBI e LE RS

OBFIBEROEIZED 5T HUZ formulary apportionment 72557
[ o PR E (G TT B2V %) B PE+BIES] v : o IZHIZ D] BITHITO IS

separate accounting | LATHUIR & S EHELVEI T HZ L LMHMER R,
formulary apportionment | LT3 S A4 75 ELHIILHE| Z L CH S EMUILEICL THIRE T2,

—_

U HAROHE— R IABLELEE R RE (15 132 %) O X T2, £THREL 229,

? LA TIERFE RN IR R AT R LB AR AR O 45 2%  THLBLIA L 1145 1435-450 H (A ZER], 2014)

13 separate accounting & arm’s length (314 =—/LClI72 23, arm’s length AR OEL Sy FEHEA FLHHLIZ U,

4 Joel Nitikman, More on Services PEs -- What Is a Connected Project?, 2014 WTD 231-13; 62(2) Canadian Tax
Journal 317 (2014)--EH573E0 )& 5 5= 3 I Splitting-up X 5K D,
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4. OECDM#EMRIFHMAAEZRNT LS : KEAPE

AOA (authorized OECD approach)id arm’s length ¥E§lLA#ED 7=, 72 HITRERA PE J& @ FIEH
TN IS TERI T 2298 (single taxpayer approach) Z BB IS KT RETH -T2,

synergy FI[f5Ac 7> (double taxpayer approach EUVV)EEIL Y 72 o723 1350 2 /2Tl
ELORE 2720, fREEA PE LRIUIEENZ L QWD RE LD HIZ BV THFET D16 DA
IR (58) OFLY,

synergy FITSHBLTIC K ATRUR HE BN EE 2 H it e /2513, arm’s length YERL TR Hi[E D PE 53
Bzl 92V HARICI 59 Z L1725, double taxpayer approach D728 (2% arm’s length 2>
HIETER X B0,

single taxpayer approach 7253 Option A~D (= 75 k50 | TR I E RS 12 A7 5- L7220,
(Option M~N {RERFFHI DA HEIZBIL THAHT Tk D Z LT FARICZY)

single taxpayer approach D55 sild, AN ERFLN (01T W) DM OGN [TE L2
RELAREREA B D Z L) ~DXRR DT TN EIZH D, arm’s length (21T HEFIRIEITK A
HOJRAI FICHAD7=0 0, RS TORMETIE<, arm’s length EHLZMIRAIICNTET
LHE9R T AH), (single DHIOEE R EL T, RELADOBLER D HSID DDA N O30 H
NDDNAGFBHEVHREIZSH D, ZD UL double DTN 7VT THD)

LS ARSE ORI 720 ] &) arm’s length 225D TEBfE D IE 4L A3 HDH 5 —
77 AN RE AN TIERIDHHD T, arm’s length 2>HOTEfE X — @ 1E 4L LIC<L 72D,

arm’s length YERLIRFRIIAFRS 1 55 _BBE DR CTHD7A3, double taxpayer approach (2505
PRETEENR BAGE NRBRIGLITHNTR095EB X 1o DO THIVUIAT 1 55 — B O
A A ERIRR B0,

(W Z, fREE A PE (B9 % double taxpayer approach (21572513, AOA T72< PE J#EF15
WZBUARE 1 35 =B OB S A E 2 arm’s length HEHLNHIEIEZ X HZ L2725 5F 12)

Option A~D %% 2 TV <HHIZ, arm’s length ¥EHLT Z 2N FUR RBUE BE R T OFEEH THDH, LW

T ELIZESIIT T, 2GS D72 VT VE L TWADI, FHIIEICRITD, '8

Oarm’s length YEHLIZ L 2Z2K) B O T COPRIRPER R —RHIVEZEZB L, FEETHRT AR
DIz, & EEEZE AT ?

Oarm’s length HIETEL (VAZ A D EKNZ I DB & 657895195 ) %20 SCIR TR R
B EER T2 X DRI, bk EECTIERT 50 2

5. OECDME:mIFHMAIE Z RIVT VS - ZEfRrOFHBNAYEEN B 44

16 (Eiaa EBHIE D LIENARERE A, 22 B A A LER LTS, single taxpayer approach SV V)EEIT 2 HF
7ot Dy BB single taxpayer approach A HijfEE L TV 72,

7 REEA PE REIZAREEADE IR E O FEE D IR EEZ N TRAIL TE R D& LELZE RN MEA R
R A A & DARBIERL 73 FEE DB E—riH B RIS [FRAL A AR T— I ER TS 1155 34 5
321-382 FH(2002)IZF Ve, FEBAFRILAICBIL TTMRELA PE 3% YA AT 22O EIRSR AR B BE R <74
R0,

B YEHEERE WO DIZZ DIV 2DV EIERE 2 RS D72 DE LAV, IRk SRR E DL,

Y PE MO Iz, B EENICHLFHEIGEZ1T R CGRFLT 5 (isolierende Betrachtungsweise) &
VIOFRIBTH L5, ENEESMEARNE - E DB TE DL RV AT EHNB /2 EZN TR E -7 255
R, EVIORRBRII RV HHDIE T, (FONZIL, AOA D%, BB ZEIIE Y2 >T=DTEAH ?)
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i< 5 55 4 TS arm’s length EARFES THHZ LI HOWTHBEBE MR BN S TE T,
IO DBIMEZ RS DU B DI THIFBI O IZAE B 32013 )1 22,
AOA (arm’s length YEHL) 7259 4UIE 5 5t 4 HBE ILFans D 7e e @I O — 2123 e T b
ERNLNEZA, ZZEAZRWTVELTWDOIE, MBHEIZXIT S,
M 5 5 4 HBEILGmAYeH iR EEO SR CBARAINTER A LEEANE WD FAF 1T ER I TE D,

53 E (fragmentation / splitting-up) X1 3K (Option I~L) (—&F 5 5= 3 1H)
(AH5 3 ) [ o PRRE (BT HR00S) B :PE+BESFE] v @ o lZHiZ D]
[ B :PE+ESESE]2N, D LB A H N TEI2b Lt

[ B :PE+BIES ] BIRICHE ESNAFILEISRN)S, profit sharing BF% (stille
Gesellschaft, limited partnership 72&) TORCKIZISIT 2 PE GE (7 AU AL 3 7 PE, BRI 1T
5< 175 PE EWVDEWIH LB DO D) 1E, BT HIT[HRI SRR E THIR AR — A6 52
EDFRFEVeDTHAD ERMNFEEAEL T2,
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o) AR B 321 arm’s length &N SO TAf- & 5 F 7R R BLO AT T2 RE
(FitEEm IR, BZEMDS arm’s length ZBEE L CTIRURGREBLAN—AZHINAZ L2 E

A1 4 Hi 3 L OHITHTC R7289512, Preventing B0 arm’s length 2>HDEEEE 2 72T UX
KHEZETHBNRFZFT TR, L)L AOA ZEIRL7-FHi, OECD 23B/RAYIZ arm’s length 7f)>
HOBEIEZ W) L35 2120, B I3 arm’s length WO EERTO T CRiA Bl XL OREITHICRZX
973 arm’s length /O DEEN2IILHTHA),

1 RS RHTIR (arm’s length 22540105 AT REMEDSERFR S AL CUND) 2425

Option 1 Hard-to-value intangibles (HTVI)-- F)ﬁgﬁﬁﬁi\ PERLHES FEs T

Option 2 Independent investor?---U A7 & FHAZFE,, time value [ L7578/ A,

Option 3 Thick capitalization®’---time value JfJ& T 5L DG

Option 4 Minimal functional entity---VAZ & - & 44 ?ﬂ@i{ﬁ{ﬁ%aaﬂbﬁb YERBRDNRUN,

205 5% 4 ITHB AN ZEIIFRLDA VDT TIERWT L (Skaar 1991)

2L Bt 2 AXU7 @ Philip Morris GmbH, Corte Suprema Di Cassazione 7.3.2002, 4 International Tax Law Reports

903-946 (2002)%%% 2 72NV EKIT /e~ CE Tz, LZAT, B2 FLOHIT HFABITEEL T, Action 4

(Interest Deductions and other Financial Payments (18 December 2014 - 6 February 2015)

http://www.oecd.org/ctp/aggressive/discussion-draft-action-4-interest-deductions.pdf) @ H T, group-wide DEAT
DEE D BARATAS L] A% 23517 5 formula ~OD (¥ (formula (23§ 57w O WIFF & B FH DOFEHE) LHH

L3251z 7=, Action 4 IZBIL fixed ratio {% ACE/BEIT (ZiT-S<FH AR D T—WFFEE L CIAFEL

WERRETY \675\ I AKEN S THIEREIEIEF Y A0 0, T 1L HITF Ko TnD,

22 https://www.youtube.com/watch?v=B8WKiA53Gj4

2 [ A R TEI BRRA ) Ta B B L 8 BURFEAR3E0287 H 1997 47, 314 HEDHok——TSRIRI72

JRAID720 Y ALS[Arm's Length Standard]iZ, Whall OIMEAAED T D D AT — T2 LU TR

24 OECD, Public Discussion Draft: BEPS Actions 8,9 and 10: Discussioin Draft on Revisions to Chapter I of the

Transfer Pricing Guidelines (Including Risk, Recharacterisation, and Special Measures) (19 December 2014 — 6

February 2015) p.41 LA'T http://www.oecd.org/ctp/transfer-pricing/discussion-draft-actions-8-9-10-chapter-1-TP-

Guidelines-risk-recharacterisation-special-measures.pdf
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26 2K cost sharing agreement/arrangement xf 5 [ ZFE 2L,

AR RKEARENIFABIT, arm’s length 725 K ESML TS,
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Option 5 Ensuring appropriate taxation of excess return--+-CFC Fi il I- 752

50351f0, 1 1EZEVEY arm’s length OEEFHN DOE IE LW IFHEETWIF RN EH 220,

2~4 |3E T 5|2 [arm’s length TIFELIDVAZ B G LG )2 ERLIZNWENDIZETH -
T arm’s length OFGERLAA NS,

FLIX arm’s length DOFHEENOANINDINHLENSTEDZENE HIZLIEM DR E L7250 Tl
IRNEE ZTOD (HLZAUIATR 1 55 BB TII7Zes = BPEOHIIFIZAD) . K7 PE BALIC
BWTIIAZAH -G AHDOEEIRE OS2 R _&LB 2 TODHL (Rl T
EORRIERIIUT-, FREBMEE RLB I Z 40T, Jil#) . PE SEBLOZE 2 7 I3 E ks T %
YLIDEEZ TVD, PEIRIBFIGHRIEIZERL . [BERE - & PE- VAT T 008, UAZ A2
Fr=DIX B,

arm’s length FEYEIC D FLBLEIEEXRT SR AMER DGR Cho72DITx L, BAEEED I TN DA
Al [ R GRS P -0 e A B PE RS R 55 ) 13 arm’s length Z3E A L7 HLBLELRE CHH 53, L5321
1EDDRETHHEFMTIESTND, [arm’s length (TR >T2 7T =0 72 ERBUTEL TRl
TERUVINBRIRILEZTEL D)L E D AITMBHEZ R EFAMTESTVDA, OECD D&
LCEARIEITE 27200 LIV,

ZLTCWODFEDDYE D -+ [arm’s length DA G T TODFERDIRNTITARD |2

B CFC Bl ZRBLOZ A T2 B D (T AV DRI D THh-> T, F95 2572513, excess return DT &
A% arm’s length /EHAMLTOBINE O RIRELE B O FIREE L CRHLCX %7223, CRC BUb XI5 Bl
DRI T T EVINLERHTFIZHDHE OECD 135 2 THODHL (ZAUTRIN D A 2 FIFLBLERE~ D5 E L
THOH CFC Bl B D2 EEHEET DM, T AV DOFMBEII VN E D),

excess return O 725 AME S HE AR E 2T 8 T 215 (time value) &5 D CHMfS O MEEAYEY O
BLEDOEBERT2O0F A, =5 31 (A —ARV T D NI EFUnbDEA90:2)
29 FZZES [T hindsight 13 E72V N, EWHIEK) FERER S B EMAIERL T HH DD, arm’s length (X2
DELSy DO IHEDO R THDITTE RV D, EIRITREBERREE CIIR,
30 HEEMN PSP OFENE . KO net & gross EORIFR3 - 58) IEF R HERE 121 %8 10 5 1507-1606
(2004)D 1542 HEL Fo Kb, 52 TWDIENR LT AR F O G IERR O TIXZRWDEWD EERTIZ DU
T, EFEETEZR, Z2EEZOL TOLKEDRYIEN T, [ BARDO—EAEORAFEME] SV )i IT 4
XML 0IZHE B LY —E 2D TebT W HEZ AL TODBL AT T (FCK D —E LR L2530
Tl & I TARNTLEEWVIFE) | &2, IEIKSWERIZe o T,
3TN Google 5= DOHUBLIEIRED UK IZ 351 DR HAMIHE LIS O RREE | 7 1LME 5L A fl 5 & (5L ST L)
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