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worldwide system vs. territorial system7>&\ ) R RE I8 A B BRI 247 > T =23t 20094E 12
H A1 35 [E L3 A Cerritorial 2488 L 72D T, = ORER T H AR TIXEDNZS AL, &
D EH 7 K ERBURGRE (big picture) 23 EHLEFIZ ALZRWER TIEZRWAS, H[FH OB H L v 7
VRRBLOT AV INZ IS T DAMBERRIZ B35 St DG im O E Il 2 f gt 5,

2. 1ZB T, UK Windfall Tax (GE[E7-721E7-81) 3% 0 OB EERRE R L2 TR O
NHENT-H%E 7D,

3. 1ZRWT, HEEFRERL Y OMEE & OSMBLZERRE R IZ DWW CTE £ 5,

4. IZBWWT, AABPEBRI TR IR A & | A YL deduction ~DFRATH3E 2 Hivd (HE
BEETIIVDRNE O D) &9 BShaviroDigim a9 5, (FERIAGHIUES. 1BV TEDL)

2. UK windfall tax® 7 A 1) AIZ§ 1T 2 S bR +E
PPL case-Entergy case&# (Ztax court ClidHarpern| =5
RER 51 PPL—3 58 A —Entergy— a4 —PPL 3835 RFEHI—Entergy it Kl
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2.1. PPL Corp. & Subsidiaries v. Commissioner
135 T.C. 304 (2010); reversed by 665 F.3d 60 (3d Cir. 2011)
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A5 UK Windfall Tax23IRC 8§ 901(b)(1)[14 B £ #8112 D TET A, Bk FREAI 4S5 3 | Bl

VRN A R BT ARRL -+ A E BRI RO R 7 7 AT A 475 5 75 E(2005); E R AN T [E TG
ol CUTAE A FE F 1B BATIRIC OV TCOT AV DO DRI EBEL | 74T v /b L E 2—84 & 152
1(2006) ; ZEEF AN THFEI - 24 (DB OB Y) 2DV TOFRBL - FEFRPL S, LB 2 - Rpfli =R OME ) 7
Vb LE 2—94 5 97 H(2009) (£ _FE XM A BUERMIZERT HP L),

2 b, KIEIZOWTS territorial taxation &3 &)L FESHLTCWVARIEIZZ VY,

3 I PR TS A DARHE D D S [E TR XA A L RIS 20 HEAC % I SRSV 1 (Feigfn
[ ERRBL JE SR ZR 8D A 724 H IR ]389 B (H AFERmtL, 2005)Z 1) 380, XMRIZHFWTiE
windfall tax | IFX vy E XNV AU FiEBERT 228035503, 22 CRIEE /2> TOBBUTFT vy EX L7 A Fi
(Taxation of Chargeable Gains Act) &34 BID KR D BRI B T 5, windfall tax &V H4 FR B RIZBUR
FI72 K DNAD BV TN DB LR,

* 26 CFR § 1.901-2(a) [ Definition of income, war profits, or excess profits tax | DR« SEIEFRICHOWT, A A
ETWRITIE NBUEREAT 7 141 5% 2 31 1 75 A BLE O fthik NOFTiSOF: E Dy A ik BitEfE L LTIt
SNDBLNC BT DGR < NoIEFRIZ OV T,
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2 [ETlE, Conservative Party (1979-19975-%7) 31984-19964F 12320 [E A /i3 (K, BRED
IR 2 REICFE RIL 72 (135 TC 307) 6

EUEAVIZ R DD RIE OB I81T ., I 1> TOMAL T CTiapd, A4 —F—I2h > CLE
VY, AFEFEZEOFG LKA E BUHERIN N RL CTLES TS, ERETRE LI TV,
Labour Party? Geoffrey Robinson/3Arthur Andersend 57— 2% f1A CTREAL AR ZEITKT T2
ARG R L. BLiZRgross receiptsif i Cprofitsif Bz kT, 2B R E 3 Swindfall
taxz B AT, 5D K K EGordon Brownd [RlE L, 1997453825 T Labour Party )14 12
BAENIIIELE,

AR HEULLL T DY (665 F.3d 63)

Tax = 23% X [(365 X (P/D) X 9)—FV]

P/D =average profit per day over a statutorily defined “initial period"®

P=total profit over the "initial period"

D=length of the initial period in days

"profit-making value" =365 X (P/D)

9=price-to-earnings ratios [PER], for all companies

ratio="approximates to the lowest average sectoral price-to-earnings ratio of the companies liable to the tax"®
FV ="flotation value"’

IRC § 901(b)(1)DAEIR (2O TReg. § 1.901-223 o /1 245> Z LAV LSzl TS,
"income, war profits, [or] excess profits tax" within the meaning of 1.R.C. § 901(b)(1).

“predominant character . . . of an income tax in the U.S. sense.” Reg. § 1.901-2(a)(1)(ii).’

"likely to reach net gain . . . if and only if the tax, judged on the basis of its predominant character,” satisfies each
of three requirements: the "realization” requirement, the “gross receipts” requirement, and the "net income™

requirement. Reg. § 1.901-2(b)(1) (FZHENF:, Z BHR BN MM ESE 2 NN ETHZL T0HH)
FEMEE I DN T, 3EHATE 2L TODDEA L2 T UL 725720, The Court of Claims®d
FEHOPIZIE, FBEHITHEEE TICEERE DTSR CTHOI TR OBRHLH0, EIHNHR°
DA R<Y AWATAN

ST IFR BRI & BB HEthe timing and the base of the foreign taxz 7. CW\ 5 &35,

Tax BaselZ-2V VT 24 F-45 D 355 (665 F.3d at 65)

IRSHI: S [EVESZ R L, —-DDvalue (flf) DZEFHEEFRKL TWD, EHBHDvaluedh 210D gross
receipts (2 HURER) 2R L TUOVRWL , B YED ZERR rTREZ B H - S (T B B %) 5 8T
LI TR,

PPL{H : Bl O TR B % R, profitskViiTexcess profitsz gL LT\ 5, PPLAAIGE & &
I Zinitial-period profit23gross receiptsZE{f:&net income B4l 7= 9% ThHEIR R TUN5,

® Z o> initial period IX A TIZERE AR EAID 4 4B E7RoTND,

O BB HEOE P BIRAL Y PER ITITLEVD T LT 578, RIS R 11%EVHRRE LS D B AN THHEL
MHTHEMNIINTIEDND, YO FEE TIZENDE B ThHo72LWVIZETHAIN,

" flotation D EFRRILHHEFEATI THAIN, TBURFHS R~ T EFRT_ENL LA,

8 Texasgulf v. Commissioner, 172 F.3d 209 (2d Cir. 1999); Amoco Corp. v. Commissioner, 138 F.3d 1139, T.C.
Memo 1996-159 (7" Cir. 1998).

S ax  TIHBMEIMITONTH AU TR, AAROH =2 — B dfk (BT v 3 - Fef Pk 21
412 A 3 AR 63 % 10 %5 2283 H LT F A EI LI ZEIZ/2D, HARD L& T, Bundesfinanzhof,
3.5.2006, | R 124/04, BFH/NV 2006, 1729; BFHE 214, 80; BB 2006, 1836-1840 {233\ T, KA RAMtrEES

TN —T DIRREEDT A VT R D International Financial Services Centre ["IFSC"] in Dublin < 30%% H
FEHNTAIBLL 7o FFI T, RAY DICFCRL 216 H T2 Z &I TFF S 72 W SIS T D,

19 665 F.3d at 64, H (-, [FE note 1 |23V T, Tax Court & PPL %, 3 BT A3 S7 oD [ = B ET Hav |

ZEALEOELTODH, ZIUTRAD THD, LW BRI RG TS,



Bt i

PPLI o> F2ET (2 B35 S #E 1 Tbridge too far™, SR Xinitial-period profit7= i} CTid7eu,
FoORIFTES 51T Tax=23% X P72 EPPLANT F=5E 35,

profits D3FRAL AN — ZADME— D EETE LD 705 B2 AT L2 T U7 b720,

% —IZinitial periodiX1461 H =44E ],

%5 |Zflotation valuel X3ZL/ 25 7= 3 M OWTEERIMR THHEL LD, windfall taxiFFfED
LCIEG@FE  BoE R THLHE, IELFVEERLS, LPPLAIIE FIEL TV 5, P
PPL=HE R FVA M4 925 L Tax=23% X [(365 X (P/1461)) X 9]iE Tax =23% X [2.25 X P] 725,
PPLAHID E R4 BB L A58 7- L L Thgross receipts A2l 7= X720,

PPLANIE (2, 51.75% DMV 2 HE TR 5,

LML, M EH7e Pl =28 H (X gross receipts B A D Fi A [ i#\ TS, Reg. § 1.901-2(b)(3)(ii), Ex.
3[4 18]9>105%73gross receipts B4 A 7= 72N EZ A PSR D225% B i T2 S8,

728, BB — 2% 105%Z LD DR 20%1 2 S 2 HIL TV, S 21%R AL TH Y gross
receiptsE - A 727,

2.2. Entergy Corp.& Affiliated Subsidiaries v. Commissioner
T.C. Memo. 2010-197; affirmed by 683 F.3d 233 (5" Cir. 2012)

1997, 199834 & (I 4E) T 2 41$17,341,254 & $61,729,798 D K AT 4581 FE 5 IR AL D Fa 1,

JU s D[ #H2 5 [E 725+ (London Electricity plc) 23914 L72UK Windfall Tax{Z-2V N TIRSAM4 it
PERRE RS 25 LI BN D, NG,

M E7257-UK Windfall Taxi%, — £ [RD D ("one-off") #BLCTHY | 43 EIFAL N T1997 J 1*1998
E12 A 2 BITHIfF S 7=, PPLIEIREIZ Tax Courti X4 el #4 4 15 € L 7= (TC Memo 2010-197)

London Electricity/ 5 [E 1980~ 1990 I R E LS N2 3200 2 4L (ZLUTAIFE) OHHL D
1>TH5 (683 F.3d at 234) ,

FEENT, A FEHILL TOeds, Flig EIRITEREL CUWViedoTe, RE (bt 2 AN T
THIZZE DT =0T, RO REE E -7, YRR o Labour Party73"windfall levy on the
excess profits of the privatised utilities" (= LA LT EO BT I 0 DIRFR4) 2R LTz,
Arthur Andersen® 8l =, Tgross receipts taxes and profits taxes (5 BUZE R, FTHEFL) 25 5%
DOIDENHY | F AT the Windfall Tax (72721E7-F4) 2 Y, 5461072 > i b L=,
Windfall TaxiZ AL FENBAFRE N ICHRLL TL T XA TRLILZ, W) REDOBREITIE
ZFOEVOEDTH T,

(1) e A ] (RS ITIIA S 5 Th D DMAE) O — B H7-DEHIF4R 12 price-to-earnings
ratio" (BRI IN %5 28) & L C 9% 5 U 7= "profit-making value" (F % B A5l i) A 2L H,

(2) "flotation value" CETRFEATAlAS) F72 1T R E LSV RO fiid%
(1)EQ)EDFEHENT —FE RV D23%DFi &I, LVVINE,

London ElectricitytE:23E 140 million55#98i L . Entergy23#J$ 234 million D Bi &A% R A R D 7=,
ik D "profit-making value"(Zxt3-2Windfall Tax»3IRC § 901 tax on excess profits G £
(2B &L THMBIRERR D et G L 72 % h> . tax on unrealized value R FZEUIAEIZ 2735 81) &L
THBHERRD X G2 L7272 > (12 DUV TIRSEEntergyt O [ C AR A %S LTZ,

S OSREROMRER, L BTy, B 4 R (B iE X7 AE) O XD ThD,

12 665 F.3d at 65 note 2 TR D LT3k ~5——Regulation |3 excess profits & normal profits &% X 34 5%
FITE B LTUWanE PPL AT IR T %, BB E D2 D TH DB — URORHRIFO [ i |
Bz B LU CFV T ERISNLREZLVODTHS, LHL Regulation L EF]E Fi% lincome tax] %Y 3 2
=T HOLERLTND,



Entergy =9 : Windfall Tax(Za pure tax on profits (F] 3£ (22> D728 O TR BLTH D,
IRS =4k : [F[E]VA 45 23 "profit-making value"iZ 5 & LT\ A2 &1, Windfall Tax3 #8511 Tl
IR FEBUEIZ Db D THDHZ LR TV,

TC Memo 2010-1971%, Windfall Tax2> & F I3 TEY | £z IZReg. § 1.901-2(a)D
three-part "predominant character" test (3> [ FEEME | 7 AR) Ziili =L T\ D ELT,

(1) reached only realized income (SZEL A5 D A a3t L3 5)

(2) was imposed on the basis of gross receipts (5% Btia 8% FEHEL L TGRS TCND)

(3) targeted only net income (AT 222/ E5°5) , (Cf. 135 T.C. at 337-39)

M4 2535 13Reg. § 1.901-2(a) 2N E A RO Z&IZ[AE L TV % (683 F.3d at 235),

"[a] foreign levy is an income tax if and only if[] . . . [t]he predominant character of that tax is an
income tax in the U.S. sense.” (SMEFHFLO - E722ME 37 A 1 DO FT SRl L [FIERD)

"is likely to reach net gain in the normal circumstances in which it applies.” Gl D% ITMiiE %
RRETHIDNT 2> TNDD)

"A foreign tax is likely to reach net gain in the normal circumstances Gifi i D35 & Hlifl 48 2 % G L
9°%) inwhich it applies if and only if the tax, judged on the basis of its predominant character (==
MR I LSV CHIWT %) | satisfies each of the realization, gross receipts, and net income
requirements” Id. at § 1.901-2(b)(1). (FEHL-ZBGREH - MM S 22 E 42 0)

realization requirement (SEELEA:) - 77 AU OB RIIL, "realization event," usually "when
property is sold or exchanged." (TSEH1 -~ b i & T RE AN LT ASHAS LT | Bl
BrRINLHET D, )

gross income requirement (Fa AT Z4:1) < “[g]enerally, the starting point for calculating income
subject to a creditable foreign income tax must be actual gross receipts." I —fi%(Z, #EfRxF G L7z
05 DM EFHFBLO RSB IR O T O 5 RN E RO Z BUREE T udzad e,

net income requirement Gifi T4 244 - "provid[e] for 'recovery of the significant costs and
expenses (including significant capital expenditures) attributable, under reasonable principles, to
[the] gross receipts included in the tax base." [T iR AiL~—ZZH AL BHREIZ DWW T, &
BN EE S W TEIE T 5 L5800 60897 BEMOHLE AR O (BHRoHHE
AR HEETe) DEULIZRD 5 ) FLBLO B A BIERR O R 2 155,

Windfall Tax73”profit-making value” | ZAKHL 5 Z L2 DUWNT D2 D DFREIRDN L TS,

IRSHI : S B FRE BRI #% A TR FE AT 230 I ZHR S 727 7 v —F | "text-bound approach to
determining" creditability——Windfall TaxiX{5£5 TEDH HIVZ DO DED ZFHITRIND
(PPL Corp., 135 T.C. at 332, 334) , SLE DAITMKILL | SLIERSRECFHRIZ I SRl a HEBR
(exclusion of historical and mathematical sources.) (Id. at 333),

PPLARI : 37 et AR5 B %S (both parliamentary history surrounding the Windfall Tax as
well as algebraic reformulations) Windfall Tax2)SEEFEBL ChHAHZ LA EXL T, ZLTH
BRZDIHNTIATEAL TS (1d. at 326-27)

BORIS I. BITTKER & LAWRENCE LOKKEN, FEDERAL TAXATION OF INCOME, ESTATES & GIFTS § 72.4.3 (2011)
“ gross receipts LERLAY T HRE LT DN, L0HZ TRATGELELR L,

15 Bittker & Lokken, note 13.

16 Bittker & Lokken, note 13.

7 tax court 233175 H1% Entergy case T72< PPL case T/REALTWDT-8,



Tax CourtlX [VES DL E ZEn[RE ] TH D) ("the words of the . . . statute are the 'substance™) &
T HIRSHNA R UT, EEPEEILED T CTIES LIS ORALITHLS Z & (propriety of resorting to
extra-statutory sources under the predominant character standard) Z 585 7-,

IRSHHT X #2556 C & Windfall Tax?D SCE & 58578 L 7= (683 F.3d at 236) ,
L)L, Reg. § 1.901-212 B4 21135 81 L auiZ, #RERL [ 3= 272 M E predominant character |
DOHIEDFHICESLEH LATHMIZ SCE KL 2T 725720 EDIRSEI FRIT R ITH 5,

Windfall TaxiXrealizationZZ{f: « net income E {23 7= L T 5,

BLORRFEFAT OB LAINDIE AL T AILFZEO W F O 22 H K3 Hrevenuel 255
W5, D FED“realized” ThH 5,

W2, S DBV TR OB TR S Hprofit (O VA FHFEDincomez AT D
(CEE 2 AR %) 2 FESE AT E DZonlyZ it B E L, ZTNDHE%TGL
L 55could, L7=%3>Tnet incomeZE {475 7-L TV 5,

IRSHI DT (A D T #E 1% gross receipts B {412 SV T TdHh 5, corporate value (EHHATH{E) 2 %f 5 L
THMBLIEL, 1BH. gross receiptsiZIE SNV TRRENDL D LT W Z 220, T HI DRG0 55
& 45 "profit-making value" |23 -5V TR E AL HWindfall Taxidgross receiptsz x4l 3 58 97%
STV, RBEMIIZgross receiptsiZ SV TN D EITN 2,

LU & [#253586] 13 Tax CourtiZ X 2Windfall Tax? =228 0 757 12 %45, Windfall
Tax DAL EEROE FIT ., 72 HMIA& (2 RS L7="excess profits"Z BV &4 ("claw back") k5272
T2, initial profitsiX &Y R 2B Dincomen HH 3 2 PERRLT-H D ->EDgross receipts
BEE T AE A5\ Wb Bl idnet income TH D, Bild, EEIRGHE SN —C 4l
(fixed floor)%# x Sadditional profitsiZ L fil42%, £ 5 Tldd 523 5 RITHIAFIZHAD
(profit-driven) %% % [E]#% 2 73 "profit-making value" 4 L7z B EW - T, Bl ks EBR DO %)
o> FVpredominant character N EEER T2 58 D TIIIRL TR,

553K AR & [PPL case]i i DO f&im 4 Hi L7 (683 F.3d at 237) , 2V 72< &, gross receipts B 4% i
Tzl TR E LTz, Windfall Tax23 s A0 OFIFOE1.75%DHUIAR 2 9D LDk 2 [l 3=
g1, "bridge too far" TdhHE L, Windfall Tax? [ Bl 75315 | "rewrite the tax rate"% ]l 2
KT HHLOTHHELT= (PPL, 665 F.3d at 65) , Windfall TaxiZ &L Dinitial profitd2.25(% (2% 35
23%DHL TILH D03, gross receipts B2 &> TEAMAITH 5 (1d.) . Example 3 of 26 C.FR. §
1.901-2(b)(3)(ii) A3 A1 THELHE O AT IE D 105% 2 3D FLO A FERREAS A2 I3 TEL CWD T EZ 2T,
105%735K H 725225% 6Bk H Tho . £L72(1d. at 68) ,

ZHUTTE U 5 35 2% (form-over-substance methodology) Td %, gross receiptsZ 413, A
W T A8 & #inotional amount Tl7a< EER D gross receipts/ H[EHE LEED 5 ) P o L &R+ 5%
DTHD, TAEFAEEEDOZMEFELEDOX RN, 26 C.FR. § 1.901-2 (creditable foreign taxes must
be based on either actual income or an imputed value not intended to reach more than actual gross
receipts.) (FEBRx G ahEFLIL . EBROFTE £/2137 BRI FE S i e b3 B dDgross

18 683 F.3d at 236 LV ¥ F——"The label and form of [a] foreign tax is not determinative." Inland Steel Co. v.
U.S., 677 F.2d 72, 80, 230 Ct. CI. 314 (Ct. Cl. 1982). "We do not . . . consider it alldecisive [sic] whether the
foreign income tax is labeled a gross income or a net income tax . . . . The important thing is whether the other
country is attempting to reach some net gain, not the form in which it shapes the income tax or the name it gives."
Bank of Am. Nat. Trust & Sav. Ass'n v. U.S., 459 F.2d 513, 519, 198 Ct. Cl. 263 (Ct. Cl. 1972).[£}4&I% Entergy
case FERREF IR INLT=H D]

19 Bittker & Lokken, note 13, at § 72.1.



receiptsz it x LR FHESNNTI R D72\ DXL THD,

ZOBURIT T ERBL R VO AMNE T A S TV ORI IR T 5, SMEDY, B EOREEE
BT 7o DI B O TR TIE72< T AL IS LB AT ZFRBL 9~ D I M iz il
Ari&imputed income®IZFRBL T2 b LW, £ T HLT AU B R NS BIERE L T A
U 7SI EAE G LU TREREL 23 722, gross receipts 24413 "soaking up™ (L
FF) ZBES T2 DL O TH D,

LU T A3 0D 42 Thdgross receipts B4 23 7= S72< 72 5 R TlE72V Y, Reg. § 1.901-2 (b)(3)(i)
ICEAUR TTHEHIEZ 2 28EE L2532 D20 IO IZFHE S 472 Jactual gross receipts or
imputed gross receipts (EEF Dz B gas U< L A7) BGRER) L gross receipts 441 727,

between permissible imputed actual gross receipts and impermissible notional amounts (FF& X%

HERIER R BURFRE TSNS HAEERE) DX J31] (683 F.3d at 238) . Reg. § 1.901-2(b)(3)(ii)

Example 1: HLHIA RS2 L L T30 5 "arm's length gross receipts"d et 5 LIS SITHE AT, AES
1=ZEF"headquarters company tax"73, F3£# FH (D 110%% gross receiptse iL7e LAl S 41541,
ZOFE NI HGMME 25 I VES LTI D CTgross receipts B4 2737,

Example 2: I 11T 2 TRIES ARG OO Z O i EA 2 5 X575 H Ao fl, 20
B, @IZIESLT, 2 TOENPRTHOEL THMERL THLH 72 ) E > T, Example 1
EIRIERIZgross receipts B4 272155,

Example 3: A HER BB BUA T O TG O 105% D i & A 72 L CRRESNAHI, IS FE2
FFENE A E%HE (impermissible notional amount [(272> 5 Fi]) D,

Windfall TaxiXExample 30041~ L133E\ Y, actual gross receiptsiZ - 3< ]38 0 23%7) 5 H
L CPEREL TO9% L, HrkkIs1TMi#% flotation valueZ LR T\ %, Windfall Taxidgross
receipts® i J&imputeZ <L TV, IRBIFE R LOROFIGIZRE T B WM A EL THHDT
imputeZ2S R ELZ2 D TH D,

FLERICH D XD, initial flotation valueD11% DU ¥ — % B 2 D3k 2 A A H L THvb,
Windfall Taxi iR STV,

2.25(F L TWAZEIZHOW T, 3K EZER 78 1 X gross receiptsilf i O FFILE L 7= 23, AL ZED
profitsZ-notional amounts{ZH INEEAH D TIE7ZRVY, 9-+4732.25L\ )72 1 Th 5, (683 F.3d at
239) 45 3K Al ER A O Fm R I L AUIE . Windfall Tax23flotationt DIERE A /LT, [ B4
multiplier |[131&720 | SBIFERREAS 215D 812725,

23. e BERESE
HAE e 1 5% D W 435 15 22
UK Windfall TaxD &4 B ZEER T k& A2 6DV L Diafa B S T2, 4. PPL casel2if 3

0 impute D EFITIFE THLM, WBFESLLEIER THLLEEDNLOT, HEHIFTF LR L,

2! Foreign Tax Credit; Libya & Saudi Arabia, 1978-1 C.B. 228, 1978 IRB LEXIS 569, Rev. Rul. 78-63.

2 FLAHHR L TV IRYTIE, Shamik Trivedi & Patrice Gay, U.S. Supreme Court to Tackle Foreign Tax Credits,
2012 WTD 210-1 (October 29, 2012)>HC, [Foreign tax credits will be on the Supreme Court's docket this term,
as the justices granted certiorari on October 29 in PPL Corp. | &SIV TV,

% Marie Sapirie, 2012 WTD 132-1 U.S. Circuit Courts' Split on Foreign Taxes Has Broad Implications; Ashley
C. Parrish, etal., 2012 WTD 139-32 Corporation seeks U.S. Supreme Court review of foreign tax credit decision;
Richard E. May, et al., 2012 WTD 139-33 Corporation petitions U.S. Appeals Court for rehearing on foreign tax
credit; Jeremiah Coder, 2012 WTD 163-1 Practitioners, Economists Push for Certiorari to Resolve U.S. Court
Split over U.K. Windfall Tax; N. Jerold Cohen, Shane A. Lord & Carol P. Tello, 2012 WTD 163-21 Practitioners
Ask U.S. Supreme Court to Resolve Circuit Split on Foreign Tax Credit; Shannon Lee Goessling, et al., 2012
WTD 163-23 Amici Urge U.S. Supreme Court to Hear Foreign Tax Credit Case, Limit IRS Power



HPAZ DWW T EBENENE SBLEITTNDEEH)TH S,

Bk BN ST L E——Walter Hellerstein, Amici Argue for Substance over Form in
Application of U.S. Foreign Tax Credit, 2012 WTD 163-22 (August 01, 2012)

DI DOPREETLIRD DR

In the absence of the credit, foreign investment that would otherwise be as attractive as domestic
investment would be rendered less attractive. The resulting lack of neutrality between foreign and
domestic investment would mean that U.S. capital would not be put to its most productive use. Seen
from the perspective of the foreign country, the lack of a foreign tax credit in the United States
would be tantamount to the imposition of a nun welcome exit tax on U.S. capital invested abroad.

Windfall Tax DA% FRE RS 2 45 E LT PALPENEFE SN D LITRGZ2WVO T 2 (1)

the unjustifiable denial of creditability is not simply a matter of comity. The fear that a credit would
not be allowed for a tax that should be creditable may stifle foreign experimentation and innovation
that would be beneficial to the foreign country and that the United States might find instructive.

[EIBEALFED AT TlaZe< THME DO SLIER 2 B CT AL RIBELILAEIEE > Th., 4L
PERREDY T A A [EHE OB 2> TE CTRBEZGTNWEEITHAIN 2

Indeed, the IRS stipulated that ™. . . the tax formula can be restated as a 51.75% tax on profits in
excess of 4/9 of flotation value. . . ." PPL Pet. at 11 (citing Pet. App. at 62). From an economic point
of view, that statement alone is enough to demonstrate that the Windfall Tax was a tax on excess
profits.

profithi CHH LI ZEITFRfFE TE A3, gross receipts a1 7-L CWADZEMFRFES LTV TE
GoWYIRR

If the intent were really to tax excess value, the logical comparison would have been between the
market value of stock, which was readily available, and the value at flotation.

RO &R A Tl A% L D ZE4EI12 35 B LT- B Dexcess valuelZx 3~ Dk Bl ThH L/ B2
BRSFEHHILT, excess valuez H1 T AIREZRE TR Hjbcliﬁéﬁ“éwmdfall Tax?ﬂﬁ;ékprofitﬁﬁﬁ'%
BUREER HAUTE O LN TODNBAMIHERGED HID, LWV FRIR I, KA TR D,

Treas. Reg. section 1.901-2(b)(3)(ii), Ex. 3, that describes a situation in which gross receipts are
deemed to be 105% of the market value of petroleum sold, suggesting that the Windfall Tax does
not meet the realization test, because it is based on 225% of gross receipts. Pet. App. at 12-14.

3" CircuitiZrealizationZE = T72< gross receipts L AN 7= S TRWEFRL =D Tl

the Windfall Tax was not based on 225% of profits; because of the way the tax was structured, the
effective tax rate was 225% of the 23% statutory rate, or 51.75%.

It is equivalent to arguing that if a statute says "2 + 3 = 5," it is illegitimate to say "5 - 3 = 2,"
because the arithmetic manipulation involved requires extrinsic evidence.
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Failure of the Regulations to Track the Statute
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% Rosanne Altshuler, Richard M. Bird, Malcolm Gillis, Arnold C. Harberger, Gary C. Hufbauer, Charles E.
McLure, Jr., Jack Mintz, & George R. Zodrow



The importance of creditability of taxes that do not look exactly like the U.S. income tax goes far
beyond the creditability of the U.K. Windfall Tax. The wider relevance of this issue can be seen
from the following episode, which is documented in the National Tax Journal article cited above as
well as in Charles E. McLure, Jr. & George R. Zodrow, A Hybrid Consumption-Based Direct Tax
Proposed for Bolivia, 1 International Tax and Public Finance 97 (1996)
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IRC § 901 Taxes of foreign countries and of possessions of United States.
(a) Allowance of credit. If the taxpayer chooses to have the benefits of this subpart [26 USCS 88 901 et seq.], the
tax imposed by this chapter [26 USCS 88 1 et seq.] shall, subject to the limitation of section 904 [26 USCS § 904],
be credited with the amounts provided in the applicable paragraph of subsection (b) plus, in the case of a
corporation, the taxes deemed to have been paid under sections 902 and 960 [26 USCS §8 902 and 960]. Such
choice for any taxable year may be made or changed at any time before the expiration of the period prescribed for
making a claim for credit or refund of the tax imposed by this chapter [26 USCS 88 1 et seq.] for such taxable year.
The credit shall not be allowed against any tax treated as a tax not imposed by this chapter [26 USCS 88 1 et seq.]
under section 26(b) [26 USCS § 26(b)].
(b) Amount allowed. Subject to the limitation of section 904 [26 USCS § 904], the following amounts shall be
allowed as the credit under subsection (a):

(1) Citizens and domestic corporations. In the case of a citizen of the United States and of a domestic
corporation, the amount of any income, war profits, and excess profits taxes paid or accrued during the taxable
year to any foreign country or to any possession of the United States; and %]

26 CFR §1.901-2 Income, war profits, or excess profits tax paid or accrued.

(a) Definition of income, war profits, or excess profits tax -- (1) In general. Section 901 [26 USCS § 901]
allows a credit for the amount of income, war profits or excess profits tax (referred to as "income tax" for
purposes of this section and §8 1.901-2A and 1.903-1) paid to any foreign country. Whether a foreign levy is an
income tax is determined independently for each separate foreign levy. A foreign levy is an income tax if and only
if --

(i) Itis a tax; and

(ii) The predominant character of that tax is that of an income tax in the U.S. sense. [[#%]

(b) Net gain -- (1) In general. A foreign tax is likely to reach net gain in the normal circumstances in which it
applies if and only if the tax, judged on the basis of its predominant character, satisfies each of the realization,
gross receipts, and net income requirements set forth in paragraphs (b)(2), (b)(3) and (b)(4), respectively, of this
section.

(2) Realization -- (i) In general. A foreign tax satisfies the realization requirement if, judged on the basis of its
predominant character, it is imposed --[#%]

(3) Gross receipts. -- (i) In general. A foreign tax satisfies the gross receipts requirement if, judged on the
basis of its predominant character, it is imposed on the basis of --[[%]

Example 1. Country X imposes a "headquarters company tax™ on country X corporations that serve as
regional headquarters for affiliated nonresident corporations, and this tax is a separate tax within the meaning of
paragraph (d) of this section. A headquarters company for purposes of this tax is a corporation that performs
administrative, management or coordination functions solely for nonresident affiliated entities. Due to the
difficulty of determining on a case-by-case basis the arm's length gross receipts that headquarters companies
would charge affiliates for such services, gross receipts of a headquarters company are deemed, for purposes of
this tax, to equal 110 percent of the business expenses incurred by the headquarters company. It is established that
this formula is likely to produce an amount that is not greater than the fair market value of arm's length gross
receipts from such transactions with affiliates. Pursuant to paragraph (b)(3)(i)(B) of this section, the headquarters
company tax satisfies the gross receipts requirement.

Example 2. The facts are the same as in Example 1, with the added fact that in the case of a particular
taxpayer, A, the formula actually produces an amount that is substantially greater than the fair market value of
arm's length gross receipts from transactions with affiliates. As provided in paragraph (a)(1) of this section, the
headquarters company tax either is or is not an income tax, in its entirety, for all persons subject to the tax.
Accordingly, the result is the same as in example 1 for all persons subject to the headquarters company tax,
including A.

Example 3. Country X imposes a separate tax (within the meaning of paragraph (d) of this section) on income
from the extraction of petroleum. Under that tax, gross receipts from extraction income are deemed to equal 105
percent of the fair market value of petroleum extracted. This computation is designed to produce an amount that is
greater than the fair market value of actual gross receipts; therefore, the tax on extraction income is not likely to
produce an amount that is not greater than fair market value. Accordingly, the tax on extraction income does not
satisfy the gross receipts requirement. However, if the tax satisfies the criteria of § 1.903-1(a), it is a tax in lieu of
an income tax.

(4) Net income -- (i) In general. A foreign tax satisfies the net income requirement if, judged on the basis of
its predominant character, the base of the tax is computed by reducing gross receipts (including gross receipts as
computed under paragraph (b)(3)(i)(B) of this section) to permit --[f%]
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%626 CFR § 1.901-2(e)(5) Noncompulsory amounts—(i) In general. An amount paid is not a compulsory
payment, and thus is not an amount of tax paid, to the extent that the amount paid exceeds the amount of liability
under foreign law for tax. An amount paid does not exceed the amount of such liability if the amount paid is
determined by the taxpayer in a manner that is consistent with a reasonable interpretation and application of the
substantive and procedural provisions of foreign law (including applicable tax treaties) in such a way as to reduce,
over time, the taxpayer's reasonably expected liability under foreign law for tax, and if the taxpayer exhausts all_
effective and practical remedies, including invocation of competent authority procedures available under
applicable tax treaties, to reduce, over time, the taxpayer's liability for foreign tax (including liability pursuant to a
foreign tax audit adjustment).[#% %]

*" Treasury Decision 9535, July 13, 2011, 7T % |& Notice 98-5 (1 HLFZ[ 27 23 =V & — 236 B, A ZERH].
2002 Z: ) |23V VT economic substance doctrine (1% 35 ) SEE L) Th o TAMIIERRZ B AR L LHEL T3,
Notice 98-5 % Notice 2004-19 THi[FIEFLTLE- TV,

“® Roberto P. Vasconcellos & H. David Rosenbloom, Measuring a Foreign Tax Credit Generator Transaction
Against the Codified Economic Substance Doctrine, 60 Tax Notes International 119 (October 11, 2010)

*® Lee A. Sheppard, U.S. Court Disallows FTC Generator, 64 Tax Notes International 315 (October 31, 2011) T
RIS TNDDENLHDEBI T -T2, MIZZET HILTU5 AIG v. United States, No. 09-cv-1871 (S.D.N.Y.);
Sovereign Bancorp Inc. v. United States, No. 1:09-cv-11043-GAO (D. Mass. 2009); Bank of New York Mellon
Corp. v. Commissioner, No. 026683-09 (T.C.)IZA7EHEHZ L T/, Pritired case (3 West & Varma, note 53, at 41
THIIT ST,

% societe par actions simplifiee
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1 Amy S. Elliott, 2012 WTD 96-1 U.S. Government Bags Another FTC Generator Win in Hewlett-Packard

52 Amy S. Elliott, 2012 WTD 193-6 U.S. Tax Court Decisions in Debt-or-Equity Cases Challenging to Reconcile
%% Philip R. West & Amanda P. VVarma, The past and future of the foreign tax credit, Taxes, vol. 90, no. 3, pp.
27-46&260, at 34 (2012) DXz 24,

> Yaron Z. Reich, The Case for “Super-Matching” Rule, 65 Tax Law Review 241, at 280 (2012); Prop. Reg. §
1.901-2(f), 71 Fed. Reg. 44240 (2006), withdrawn by T.D. 9576 (2012)

% Reich, note 54, at 280.

% Neal M. Kochman & H. David Rosenbloom, The New US Foreign Tax Credit Rules, Bulletin for International
Taxation, vol. 66, no. 4/5, p. 221, at 222 (April/May 2012)
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