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4. Cadbury Schweppes v. CIR?’, CJEU, Case C-196/04 (12 September 2006)
—xgme L C EU N E R £ BRIZI W T CFC Bifilz 45240 i EC S &7a % & LTI,
YL[E D CFC Fifll oo A28, freedom of establishment (323700 H H1) 2IE K 95703,
Z=51 (HIFR) 23857 —  justification (IE4/LERH) 23657,

FL[ECTORIERSLE, B EU B E (TANVTUR) TORERSEORIT, ZRINHD0 — D,

[44 Where the resident company has incorporated a CFC in a Member State in which it is subject to a lower
level of taxation within the meaning of the legislation on CFCs, the profits made by such a controlled company are,
pursuant to that legislation, attributed to the resident company, which is taxed on those profits. Where, on the other
hand, the controlled company has been incorporated and taxed in the United Kingdom or in a State in which it is
not subject to a lower level of taxation within the meaning of that legislation, the latter is not applicable and, under
the United Kingdom legislation on corporation tax, the resident company is not, in such circumstances, taxed on the
profits of the controlled company.

45 That difference in treatment creates a tax disadvantage for the resident company to which the legislation on
CFCs is applicable. Even taking into account, as suggested by the United Kingdom, Danish, German, French,
Portuguese, Finnish, and Swedish Governments, the fact referred to by the national court that such a resident
company does not pay, on the profits of a CFC within the scope of application of that legislation, more tax than that
which would have been payable on those profits if they had been made by a subsidiary established in the United
Kingdom, the fact remains that under such legislation the resident company is taxed on profits of another legal
person. That is not the case for a resident company with a subsidiary taxed in the United Kingdom or a subsidiary
established outside that Member State which is not subject to a lower level of taxation.

46 As submitted by the applicants in the main proceedings and by Ireland and the Commission of the European
Communities, the separate tax treatment under the legislation on CFCs and the resulting disadvantage for resident
companies which have a subsidiary subject, in another Member State, to a lower level of taxation are such as to
hinder the exercise of freedom of establishment by such companies, dissuading them from establishing, acquiring
or maintaining a subsidiary in a Member State in which the latter is subject to such a level of taxation. They therefore
constitute a restriction on freedom of establishment within the meaning of Articles 43 EC and 48 EC. |

ZZRNZDOUNT justification (IE4{LELH) 238507 — FABLENLEEXT K L L Tl wholly artificial arrangement |
(GERIC N LHZREG]) D% CFC Bl OXRETHIENFFESND, B AN Z LB 2 TR

proportionality (bt JEHI) 38 5
51 On the other hand, a national measure restricting freedom of establishment may be justified where it

specifically relates to wholly artificial arrangements aimed at circumventing the application of the legislation of the
Member State concerned (--+). ]

27 CIR: Commissioner of Inland Revenue

28 freedom of establishment (article 43), freedom to provide services (article 49) free movement of capital (article
56) (A 1XE% 20D H HIL Treaty on the Functioning of the European Union (TFEU) Art. 49 HLY)

2 %@@O)Eé’lfhfiﬁlc‘:bfﬁ FHALHDIX cohesion- coherence (Bl D & & — E M) (HAORFIZPERRZ D
726, BIDRHZERBLAT R A LIRS BRI RIRO /T 2R B2 L FRBHED [E F MR 77 &0,
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(f&am) [ Articles 43 EC and 48 EC must be interpreted as precluding the inclusion in the tax base of a resident
company established in a Member State of profits made by a controlled foreign company in another Member State,
where those profits are subject in that State to a lower level of taxation than that applicable in the first State, unless
such inclusion relates only to wholly artificial arrangements intended to escape the national tax normally payable.
Accordingly, such a tax measure must not be applied where it is proven, on the basis of objective factors which are
ascertainable by third parties, that despite the existence of tax motives that controlled company is actually
established in the host Member State and carries on genuine economic activities there |
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Action 7: preventing the artificial avoidance of permanent establishment status 15 /A B i 5 78 & [B138E % 3
Action 8-10: guidance on transfer pricing aspects of intangibles #EJE & PE D FEHAATAS R/

Action 11: measuring and monitoring BEPS 71| &5 i
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Action 14: making dispute resolution mechanisms more effective ¥ Gk Tt & D EEA (el fih#k)
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